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UNITED STATES DISTRICT COURT 
For the District of Columbia 
Civil No. 5453-49 


- 4 - 

Frank Seiden, residing at 13 Lake Drive, Lakewood, 

New Jersey, 


Milton Seiden, residing at 13 Lake Drive, Lakewood, 

New Jersey, and 


Leon Seiden, residing at 880 Fifth Avenue, 
New York, New York, 


against 


Plaintiffs, 


Jess Larson and Paul L. Mather, 

Defendants. 
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Complaint in An Action for Injunction 

(Filed—December 29, 1949) 

Plaintiffs, for their complaint herein, allege: 

1 1. The action arises under the Surplus Property Act 
of 1944, Sec. 23, 58 Stat. 777, U. S. C. Title 50, War App., 
Sec. 1632, as hereinafter more fully appears. 

2. Plaintiffs Frank Seiden and Milton Seiden are resi¬ 
dents of the State of New Jersey. 

3. Plaintiff Leon Seiden is a resident of the State of 
New York. 
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Complaint in Action for an Injunction 

4. Each defendant is a resident of the District of Co¬ 
lumbia. 

5. The matter in controversy exceeds, exclusive of in¬ 
terest and costs, the sum of $3,000.00. 

(2) 6. Prior to April 1945 plaintiffs were the owners 

of 169.5 acres more or less of land situated in Nassau 
County in the State of New York bounded and described as 
set forth in Exhibit “1” hereto annexed. 

7. In September 1942 by order of the United States 
District Court for the Eastern District of New York pur¬ 
suant to the powers vested in the Secretary of the Navy 
in Title II, Section 201 of the Second War Powers Act of 
1942, U. S. C. Title 50, App., Sec. 632, the said Secretary 
took possession of the said property and in 1945 upon pay¬ 
ment of the consideration fixed by the said Court for the 
said parcel, caused title thereto to be taken in the name of 
the United States of America. 

8. From 1942 to about April 1945 the said property was 
used by the Navy as a Naval Training Station. 

9. In May 1947 the Secretary of the Navy, in accord¬ 
ance with the provisions of Section 11 of the said Surplus 
Property Act of 1944 and in compliance with law, declared 
the said property to be surplus. 

10. Thereupon the War Assets Administration, of 
which the defendant Larson was then Administrator, be¬ 
came the disposal agency in behalf of the United States of 
America for said property. 

11. On or about July 1, 1949 the General Services Ad¬ 
ministration succeeded the War Assets Administration as 
the disposal agency for the said property in behalf of the 
United States of America. 
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Complaint in Action for an Injunction 

(3) 1 12. Defendant Larson is the Administrator of the 

said General Services Administration and defendant 
Mather is the Liquidator thereof. 

13. In and by Section 23 of the said Surplus Property 
Act of 1944, as amended, it is provided that real property 
acquired by the United States for the purposes of prose¬ 
cuting the war shall be disposed of and that in such dispo¬ 
sition priority shall be given, first, to any agency of the 
United States Government desiring to purchase the said 
property, second, should the first priority not be exercised, 
then to any State Government or subdivision thereof and 
third, should neither of the first two priorities be exer¬ 
cised, then to the prior owner at a price fixed in subdivision 
(d)(3) of the said Section. 

14. In or about November 1947, pursuant to the said 
Section 23 (d), and in compliance with law, 54.5 acres more 
or less of the said property were reacquired by plaintiffs. 

15. Upon information and belief heretofore and in or 
about November 1949 some 35.8 acres of the said area was 
sold to the Town of Hempstead contrary to the provision 
and requirements of the said Statute. 

16. Upon information and belief on or about December 
21, 1949 defendants caused to be advertised for sale with¬ 
out regard and not subject to the said priority of plaintiff, 
the remaining 79 acres more or less in the said property, 
contrary to the provisions of the said Surplus (4) Prop¬ 
erty Act of 1944. 

i 17. Upon information and belief sometime in the latter 
part of the year 1949, the defendants agreed to an occu¬ 
pancy of 23.8 acres of the said property for veterans’ 
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Complaint in Action for an Injunction 

emergency housing until September 30, 1954, contrary to 
the provisions of the said Section 23 of the Surplus Prop¬ 
erty Act. 

18. All of the said conduct on the part of the defendants 
has caused and threatens to cause immediate irreparable 
harm and damage to the plaintiffs and no remedy at law is 
available which can adequately recompense plaintiffs for 
their losses sustained or to be sustained. 

19. Plaintiffs have at all times mentioned been and still 
are ready, able and willing to reacquire the said property at 
the price provided in the Statute, have asserted to defend¬ 
ants their prior rights under the said Section and have de¬ 
manded of defendants that the property be sold to them in 
accordance with the provisions of the said Statute. 

Wherefore, plaintiffs pray for judgment restraining 
defendants and each of them and any and all employees of 
the General Services Administration who may be acting 
under the direction or control of defendants: 

1. From further advertising for sale, from receiving 
bids, from opening bids, from accepting bids, from 
making or entering into any contracts for the sale, 
disposition or encumbrance of the said premises 
hereinabove described or any part thereof and from 
taking any steps directed toward or carrying out the 
transfer of title to the said (5) premises from 
the United States of America to any party whomso¬ 
ever other than plaintiffs; 

2. From leasing, licensing, permitting or otherwise al¬ 
lowing any parties whomsoever to occupy the prem¬ 
ises in any manner which deprives plaintiffs of the 
right to immediate possession of the said premises; 
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1 3. From so classifying, reclassifying or otherwise de¬ 
claring the property to be free and clear of priority 
in plaintiffs as such priority is defined in Section 
23 (d) of the Surplus Property Act of 1944; and 

granting to plaintiffs such other and further relief as to 
the Court may seem just and proper in the premises and the 
costs hereof. 

Nathan, Mannheimer, Asche & Winer, 
1 Attorneys for Plaintiffs, 

Office & P. 0. Address, 

295 Madison Avenue, 

New York, New York. 

1 By Norman Winer, 

A Member of the Firm. 

(Verified by Milton Seiden on December 27,1949.) 


Exhibit 1, Annexed to Complaint 

! (Exhibit 1, annexed to the complaint is omitted pur¬ 
suant to stipulation.) 
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Plaintiffs’ Motion for a Preliminary Injunction 

(6) (Filed—December 29, 1949) 

Plaintiffs move this court for a preliminary injunction 
enjoining the defendants Jess Larson and Paul Mather, 
their agents, servants, employees and attorneys and all 
persons in active concert and participation with them, 
pending the final hearing and determination of this action, 
from 

1. further advertising for sale, receiving bids, opening 
bids, accepting bids, making or entering into any 
contracts for the sale, disposition or encumbrance 
of that parcel of real property lying in Lido Beach, 
Town of Hempstead, Nassau County, Long Island, 
New York, bounded on the south by Lido Road, on 
the north by Reynolds Channel, on the west by 
Greenway Street and Black Heath Road and ex¬ 
tending on the east to the line of the property ac¬ 
quired by the United States of America from plain¬ 
tiffs in April, 1945, or any part of the said property, 
and taking any steps directed toward or carrying 
out the transfer of title to the said premises from 
the United States of America to any party whom¬ 
soever other than plaintiffs, 

(7) 2. leasing, licensing, permitting or otherwise allow¬ 

ing any parties whomsoever to occupy the premises 
in any manner which deprives plaintiffs of the right 
to immediate possession of the said premises, and 

3. so classifying, reclassifying or otherwise declaring 
the said property to be free and clear of priority in 
plaintiffs as such priority is defined in section 23 
(d) of the Surplus Property Act of 1944, 
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i Plaintiffs' Motion for a Preliminary Injunction 
on the grounds that 

1. Unless restrained by this court defendants will per¬ 
form the acts referred to; 

2. Such action would be contrary to the said Act of 
Congress; 

' 3. Such action by defendants will result in irreparable 
injury, loss and damage to plaintiffs, as more par¬ 
ticularly appears in the verified complaint and the 
affidavits of Milton Seiden and Israel M. Flapan, 
attached hereto; 

4. The issuance of a preliminary injunction herein will 
i not cause undue inconvenience or loss to defendants 
I but will prevent irreparable injury to plaintiffs. 

Nathan, Mannheimer, Asche & Winer, 
Attorneys for Plaintiffs, 

295 Madison Avenue, 

New York City 17. 

By Norman Winer 

! A Member of the Firm 

i The above motion for preliminary injunction is set for 
hearing at 10:00 A. M. on January 4, 1950. This is done 
in accordance with Federal Rule 6 (d). 

Jas. W. Morris, 
Judge. 
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Affidavit of Milton Seiden, Read in Support of 
Plaintiffs’ Motion for a Preliminary Injunction 

(8) (Filed—December 29, 1949) 

United States of America, 

State of Florida, }-ss.: 

County of Palm Beach, J 

Milton Seiden, being duly sworn, deposes and says: 

1. Nature of the Suit 

1. I am one of the plaintiffs. This affidavit is in sup¬ 
port of plaintiffs’ motion for a preliminary injunction in 
an action in which we seek a permanent injunction. 

2. The two plaintiffs first named reside in the State 
of New Jersey. The third plaintiff resides in the State 
of New York. Defendants reside in the District of 
Columbia. 

3. Defendants are respectively Administrator and 
Liquidator of the General Services Corporation. At their 
order, real property which was acquired by the Govern¬ 
ment from the plaintiffs in 1942 for war purposes has been 
advertised for sale to the highest bidder. The advertise¬ 
ment appeared in The New York Times and perhaps else¬ 
where on December 21, 1949. The following is the text 
of the advertisement: 

(9) “For Sale 

79 Acres 

Lido Beach, L. I. 

Ideal for Development 

Submit your bid now for this desirable property. 
Approximately 79 acres together with a number of 
temporary cinder-block structures, at Lido Beach, 
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'Affidavit of Milton Seiden, Read in Support of 
Plaintiffs’ Motion for a Preliminary Injunction 

Nassau County, N. Y. Property lies north of Lido 
Beach Road and immediately east of Greenway Ave¬ 
nue, and will be sold subject to existing occupancy 
of 23.8 acres for veterans’ emergency housing until 
September 30, 1954. Water, gas, sewers and elec¬ 
tricity available. 

Priorities of Federal, State and local government 
agencies and non-profit institutions expire Decem¬ 
ber 31, 1949. Sealed bids from the general public 
will be accepted until 3 P. M., January 10, 1950, 
when bids will be publicly opened. Ask for Bid 
Form RNY-PD-100. Any transfers of title will be 
subject to the provisions of Executive Order 9908 
concerning fissionable materials. 

This advertisement is not a basis for negotiation. 
For complete information concerning this property, 
write, wire or phone: 

General Services Administration 
War Assets 

40 Wall Street, New York 5, N. Y. 

Phone: WHitehall 3-3640, Ext. 138” 

In accordance with the quoted advertisement, invitations 
to bid and forms for bids have been prepared and are 
available for distribution. I point out that bids are to be 
opened on January 10, 1950. 

1 4. Plaintiffs assert (1) that under Section 23 of the 
Surplus Property Act of 1944, they have a prior right to 
reacquire their former property; (2) that their right is to 
acquire it at a price fixed by the Statute; (3) that they are 
ready, able and willing to exercise such right and (4) that 
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'Affidavit of Milton Seiden, Read m Support of 
Plaintiffs’ Motion for a Preliminary Injunction 

the invitation to bidders threatens to deprive plaintiffs 
of the foregoing rights. 

(10) 5. Defendants claim that plaintiffs’ former realty 
was not included in “real property” as defined by the 
Statute. They claim (a) that the barracks built by the 
Government on the property constitute “commercial struc¬ 
tures”, (b) that these “commercial structures” create a 
functional or economic unit which should be disposed of 
as a whole and (c) that the structures are “war housing”. 

6. If any of these contentions is sound, our applica¬ 
tion here should be denied. If none of them is sound, our 
motion should be granted because, in such event, defend¬ 
ants are exceeding their authority and nullifying the will 
of Congress. I state to the Court, unhesitatingly, that the 
contentions are patently erroneous. Our clear rights are 
threatened with destruction. 

7. As will appear hereafter the damage to us if such 
property is sold is irremediable. An integral part of our 
property is being cut off, dismembering and rendering of 
far less value that -which is ours and which Congress has 
determined that we should have. The value of the prop¬ 
erty is many times $3000.00. 


II. A Description of the Property 

8. Annexed hereto as Exhibit “A” is a map of Long 
Island, New York. On the south, just above letter “C” 
is the Island of Long Beach. Long Beach is separated 
from the mainland by Reynolds Channel, which is spanned 
by three automobile (11) bridges and one railroad 
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' 'Affidavit of Milton Seiden, Read in Support of 
Plaintiffs 7 Motion for a Preliminary Injunction 

bridge. By Long Island R.R. it is 24.6 miles from Penn¬ 
sylvania Station, New York City, to Long Beach Station. 
Express trains make the trip in 45 to 50 minutes. 

9. About a mile east of Long Beach City on Long 
Beach, the village of Lido commences. Our property is 
right at the border (in fact, a small part of it is in Long 
Beach City). Our property, in 1942, when the Government 
took it, extended the full width of the island and comprised 
169.5 continuous acres. 

1 10. On the south we had continuous beachfront of Ms 
mile on the Atlantic Ocean. On the east side our line 
(ifregular) extended to the Channel at the north of the 
island. Our Channel frontage was somewhat less than the 
oceanfront, and our westerly line (again irregular) re¬ 
turned from the Channel to the Ocean. Exhibit “B” 
hereto annexed shows our property. 

11. From 1914 to 1917, this property constituted an 
unit. Defendants are now seeking to cut up the property 
and to classify it in separate parts. The Statute does not 
contemplate such division. 

12. Defendant Larson (as Administrator of the 
W.A.A.) recognized our priority in the southerly 54.5 acres 
and returned the property to us at the statutory price. 
We have just learned that he has chopped off 35.8 acres 
and sold them to the Union Free School District #28 of 
the Town of Hempstead. Now, he threatens to sell the 
balance of 79 acres to the highest bidder. (12) This suit 
is directed toward saving the 79 acres. 
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Plaintiffs’ Motion for a Preliminary Injunction 

III. The Property Prior to 1942 

13. Lido Golf Club was founded in 1914 as a country 
club. It offered primarily a championship golf course, 
which stretched from the Ocean to the Channel, a beautiful 
beach and easy access from New York City. The golf 
course, one of the five outstanding ones in the world, was 
the scene of many national and local championship events. 
The greater portion of the golf course area is now sought 
to be disposed of by defendants, leaving a truncated area, 
inadequate for golf. 

14. In 1928, the character of the development was con¬ 
siderably changed by the building of the “Big Club House”. 
This large residential club permitted guests to have a 
summer home on the club grounds, easy commuting to 
New York City, and golf, tennis and a bathing beach right 
on the grounds. 

15. From 1914 to 1942, Lido was a proprietary club. 
That is, the members did not own it; the owners decided 
whom they would accept as members and the club was run 
for profit. It differed from the usual membership club 
in the same vray as a stock insurance company differs from 
a mutual. 

16. Lido has always been one of this country’s show- 
places. It compares with the Greenbriar at White Sulphur 
or the Cavalier at Virginia Beach. Its luxuriousness and 
the combination of things it offered, so close to New York, 
made it unique. 

(13) 17. Because pictures save many words, I annex 

several. Exhibit “B” is a view of the whole unit as it 
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Plaintiffs’ Motion for a Preliminary Injunction 

appeared prior to tlie Government’s seizure. The whole 
beachfront shown is ours. The Big Clubhouse is at the 
lower left. The golf course can be seen from Ocean to 
Channel. The tennis courts are just east of the hotel. Then 
come the cabanas, the indoor swimming pool and auxiliary 
buildings. 

18. Exhibit “C” hereto annexed shows the Big Club¬ 
house exterior. Exhibit “D” hereto annexed shows the 
southerly yard and outdoor dining-room, Exhibit “E” 
shows the dining room, Exhibit “F” the lobby, Exhibit 
“G” a typical room, Exhibit “H” the indoor swimming 
pool. 

19. With rates from $40.00 to $50.00 a day (for two) 
it is evident that the patron expects these facilities and 
that such a club without a golf course is, as I have said, 
a dismembered one. 

20. The golf course does not pay for itself directly. 
But, in order to get the guests to come to the club, golf, 
in normal times, is indispensible to a capacity house in 
the short New York resort season. 


IV. The Property prom 1942 to 1947 

21. In September 1942, the Navy, by Court order, seized 
the whole property as an unit. The price was ultimately 
fixed and paid in 1945. 

22. In operating a Naval Training Station there, the 
(14) Navy made many changes. Referring to Exhibit 
“B” the Court will readily understand what follows. In 



15 


Affidavit of Milton Seiden, Read in Support of 
Plaintiffs’ Motion for a Preliminary Injunction 

the area north of the road which traverses the property 
from east to west (Lido Road) barracks were erected. 
(It is these barracks which the defendants call in one 
breath “war housing” and in another breath “commercial 
structures”). For details as to the construction of these 
barracks and for pictures of them I beg to refer the Court 
to the annexed affidavit of Mr. Flapan. With the barracks 
went what appears to be a messhall and a number of 
Quonset huts. South of Lido Road, targets and auxiliary 
structures were set up. The cabanas and the golf course 
were destroyed, the indoor swimming pool building con¬ 
verted to other use. Of course, I am not in position to give 
all the details of Navy use. 

23. When the war was over, the Navy had no use for 
the property. It was truly surplus and was so declared 
as an unit. 

24. Before the Navy declared the property surplus, 
it temporaily divided the property. That part shown on 
Exhibit “B” south of Lido Road was let to the United 
Nations as residence quarters for its personnel. A part 
of the area north of Lido Road—that part which was near¬ 
est Lido Road—was given under a “permit” to New York 
State Housing Authority so that it might convert the bar¬ 
racks into temporary, emergency dwelling units for vet¬ 
erans. The remainder of the property on the Channel 
side—was fenced off and has not since been used. All of 
this division, however, was temporary and did not affect 
the title to the property. 

(15) 25. The United Nations quickly found the south¬ 

erly parcel unsuitable and subleased our own property to 
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us. The War Assets Administration then recognized our 
priority and resold our property to us at the price pro¬ 
vided by Statute. What it is now trying to do is to treat 
the northern part of our property differently. . 

26. I wish to emphasize that there was never a ques- 
tioh of our acquiescing in division of the unit. The taking 
of title separately was due to possession of the northern 
area by the State Housing Authority for veterans ’ pur¬ 
poses and the undesirability of either side’s pressing for 
their eviction. This I underscore: both sides contemplated 
that we should simply delay reacquiring title to the whole. 
In 1949, we first learned of the War Assets Administra¬ 
tion’s own reclassification report in May 1947; to that we 
shall refer again in other connections, but here I quote 
from it: 

“Prior to government acquisition in 1942, the prop¬ 
erty was used as an exclusive beach resort and oc¬ 
cupancy by the Navy has only delayed but not al¬ 
tered a potential similar post-war use.” 

It was taken for granted that our rcacquisition of our unit 
was only delayed. 

V. The Contention that this is War-Housing 

27. In 1949, we learned that when we reacquired the 
property south of Lido Road, the War Assets Administra¬ 
tion reclassified the property north of Lido Road as “war 
housing”. (16) The effect of calling the barracks sitting 
on our golf course as “war housing”, if sustainable, would 
be to deprive us of the priority conferred by Section 23. 


/ 
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Plaintiffs’ Motion for a Preliminary Injunction 

28. Annexed hereto as Exhibit “I” is a picture of some 
of these barracks—typical cinder-block construction, two- 
story one entrance dormitories for men in the service. 
Defendants’ own advertisement for bids, their reclassifi¬ 
cation and all their records of which -we know describe these 
as “temporary structures’’. Certainly, as built, no fami¬ 
lies could have lived in them as they afford no privacy. 
No reason was or has been given for classification of the 
115 acres as “war housing”. 

29. I do not wish here to discuss legal definitions. I 
wish here merely to quote War Assets’ own definition of 
“war housing” to show that barracks are not such: 

“(28) ‘War housing means real properties im¬ 
proved with housing structures, acquired or con¬ 
structed by the Government subsequent to Septem¬ 
ber 8, 1939 either (i) for the purpose of housing 
servicemen, war workers and their families, or (ii) 
by the use of funds earmarked or appropriated for 
the housing of persons engaged in national defense 
activities, and their families.” (Italics ours.) 

30. When anyone thinks of war housing, lie thinks of 
residence facilities similar to ordinary civilian residence 
facilities constructed in an area where industrial or mili¬ 
tary plants called for housing more people than the area 
had previously housed. Barracks were not built with de¬ 
fense-housing appropriations, but by the armed services 
out of their own budgets. 

31. The contention that barracks were intended by 
Congress to be included in “war housing” is patently un¬ 
tenable (17) and if this is now the basis on which defend¬ 
ants are proceeding, they should surely be enjoined. 
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VI. The Contention that the Barracks Are 
Commercial Structures 

32. On August 9, 1949, at a hearing soon to be men¬ 
tioned, the Government, for the first time, defended its 
denial of our priority on the ground that the temporary 
structures, the barracks, constituted “commercial struc¬ 
tures”. The Statute does not confer a priority on prior 
owners on whose land the Government has constructed 
“commercial structures”. 

33. Specifically, the contention was made that these 
were “commercial housing structures”. Claim that they 
were any other kind of “commercial structures” was ex¬ 
pressly disavowed. 

34. Proof of how commercial they are will be found 
in the annexed affidavit of Mr. Flapan, although if the Court 
could see the structures, he would need no affidavit. 

35. Further proof may be gleaned from the fact that 
the buildings not improved by New York State Housing 
funds have remained untouched through all the housing 
emergency. Only New York State public funds could have 
rendered the rest usable. 


VII. The Contention that the Barracks Are 
Commercial Structures in a Functional 
or Economical Unit. 

36. The Government, also for the first time, claimed 
(18) on August 9, 1949 that there was no priority be¬ 
cause the property further came within the exception of 
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commercial structures which (though not built by the Gov¬ 
ernment) have become part of an economic or functional 
unit. 

37. That this unit was not economic though a part of 
it may be functional is perfectly clear from Mr. Flapan’s 
affidavit. But, it must be noted that not any building which 
is part of such an unit is excepted, but a “commercial 
structure” which is part of such an unit is excepted. 

38. For the reasons recited in the last subdivision, it 
is clear that these are not “commercial structures”. 

39. On the other hand, it is a relevant consideration, 
that the golf course as part of the Lido unit is “com¬ 
mercial”, “economic” and “functional”. 

40. Again, I refer to the Government’s own reclassi¬ 
fication order: 

“This declaration covers the interest of the Navy 
Department in the entire property commonly known 
as Lido Beach Hotel and Country Club * * * Prior to 
Government acquisition in 1942, the property was 
used as an exclusive beach resort and occupancy by 
the Navy has only delayed but not altered a poten¬ 
tial similar post-war use.” (Italics ours.) 

The order continues that the golf course cannot be restored 
“until existing temporary structures are removed”. (Italics 
ours.) 

(19) VIII. The Irreparable Damage 

41. Our beachfront, hotel, swimming pool, etc. cannot 
be supplemented except from our own former land. The 
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only contiguous, available area for a golf course is wliat 
is involved here. "We have hired an outstanding golf ex¬ 
pert to try to find some other way of getting in a golf 
course. He reports that it cannot be done. 

42. The difference between what we had and what we 
shall have without a golf course is not a difference of acre¬ 
age only. It means that we have an entirely different kind 
of investment—and worth much, much less. 

43. This point was clearly made by David Vogel, who 
appraised the property in 1942 before there was a Surplus 
Property Act. He wrote: 

“With all of these combined features, the land can- 
1 not be valued as separate and distinct lots nor can 
its value be gauged by a comparison of sales of simi- 
' larly located property in the immediate vicinity. The 
i value of this club, to me, lies distinctly in its en¬ 
tirety, its proximity to New York City, its one-half 
mile of ocean front and its easy access by train and 
vehicle traffic to the many millions of people who live 
within easy distance of the club’s back door. 

“The main club house alone, its one-half mile of 
ocean front or the golf course did not make this in¬ 
vestment, but all of the features combined proved 
its success.” 


IX. Plaintiffs Have Exhausted Their Remedies 

44. In June, 1949, we read in the newspapers that War 
Assets proposed to put up for public sale the whole 115 
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acres north of the road. On July 15, 1949 we sent the fol¬ 
lowing (20) letter to defendant Larson: 


“July 15,1949 

“Honorable Jess Larson, Administrator, 

General Services Administration, 

Railroad Retirement Building, 

19th & Independence Avenue, N.W., 

Washington 25, D. C. 

Re: Lido Golf Course 

(Lido Beach Hotel and Country Club) 

Lido Beach, Long Island, New York. 

Honorable Sir: 

As you know, the undersigned are the former owners 
of the above property. With respect to our former 
golf course situated north of Lido Road, we hereby 
serve formal notice that we claim the preference pro¬ 
vided to the former owner in Section 1632 of Title 50, 
Appendix, United States Code (Section 23 of the 
Surplus Property Act of 1944 as amended). We re¬ 
spectfully demand that any advertisement of sale 
shall expressly recognize our preference and any 
offer to the public shall be subject to our preference. 
Both you and members of the staff of the War Assets 
Administration have hitherto been given informal 
notice of our position. 

From the newspapers and from informal confer¬ 
ences with War Assets Administration staff mem¬ 
bers, we gather that you contend that the property 
is non-Section 23 property. We are decidedly of 
contrary opinion. 
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We trust that you will recognize the preference in 
any action taken by you hereafter, but in the event 
you do not, we hereby serve notice that we shall seek 
an adjudication of our rights. 

Accordingly, we respectfully request that we receive 
notice of any intended sale by Registered Mail at the 
above address as provided in W. A. A. Regulation 5, 
Section 8305.14(b) or any superseding Regulation. 
Should you determine to recognize our claim, we are 
ready at any time to sit down and discuss the matter 
of increase or decrease in the value of the property 
and the amount thereof resulting from action by 
the United States; this, in order to fix the preference 
price in accordance with Section 1632(d)(3). 

Very truly yours, 

Frank Seiden 
Milton Seiden 
Leo Seiden'' 
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(21) On July 26,1949 Mr. Larson replied as follows: 

‘ ‘ General Services Administration 

Washington 25, D. C. 

In Reply refer to: GRA 
U. S. N. Training Center 
Lido Beach, New York 
(N-NY-125) 

July 26, 1949 

Messrs. Frank, Milton and Leo Seiden 
The Lido 
Lido Beach 

Long Island, New York 
Gentlemen: 

Reference is made to your letter of July 15,1949, 
relative to the portion of the U. S. Naval Training 
Center, Lido Beach, Long Island, New York, lying 
north of Lido Road which you formerly owned and 
used as a golf course. 

I have carefully reviewed all of the circumstances 
surrounding the classification of this property and 
have concluded that it is not in the interest of the 
Government to change the classification, which does 
not afford the former owners a priority in its pur¬ 
chase. 

When the property is advertised for sale and in¬ 
vitations to bid are publicly announced, you will he 
notified and will at that time have an opportunity to 
submit a bid for the property on a non-priority basis. 

Sincerely yours, 

Jess Larson 


Administrator” 
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(22) On July 29,1949, we wrote: 

“July 29, 1949 

Honorable Jess Larson, 

General Services Administration, 

Washington 25, D. C. 

Re: GRA 

USN Training Center 
Lido Beach, New York 
(N-NY-125) 

Honorable Sir: 

On July 28, 1948 we received your letter dated 
July 26, 1949. 

i From your second paragraph we gather that you 
consider the classification of real property as a 
1 matter which lies wholly within your discretion. 

We respectfully differ with any such conclusion. 

! While Section 23 (c) may give you discretion to de- 
1 termine such matters as (a) whether commercial 
structures have become integral parts of functional 
or economic units which should be disposed of as a 
whole or (b) whether land is essential to the use of 
war housing, industrial plants, factories, etc., you 
are certainly not given the discretion to define what 
Congress has itself defined. 

And, if such a broad discretion as you apparently 
claim was conferred upon you, we feel that we are 
entitled to know what you consider to be ‘the highest 
and best use of the property at the time it was re¬ 
ported as surplus property’. 

It is our desire, and we assume it is yours, to 
i avoid any litigation. We, therefore, respectfully 
ask a conference with you in Washington at your con- 
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venience in the near future to see if we can agree or 
if not, at least to define our differences. 

We have no further connection with Mr. Hunt or 
with the attorney, Mr. Hayes. It is our intention to 
see whether we get fair consideration on our own. 
We should like to come to see you with one of our 
regular New York attorneys who have represented 
us for some years. 

In view of the fact that we are expecting to be 
called to the Senate Inquiry, we should like to cover 
both matters in one trip to Washington, if possible. 

Assuring you that we shall appreciate your con¬ 
sideration in the matter, we are 

Very truly yours,” 

(23) On August 3, 1949 defendant Mather wrote to us: 

“General, Services Administration 

War Assets 
Office of the Liquidator 
Washington, D. C. 

August 3,1949 

Mr. Milton Seiden 
The Lido 

Lido Beach, Long Island, New York. 

Dear Mr. Seiden: 

The General Services Administrator has re¬ 
quested that I acknowledge your letter of July 29, 
1949 regarding your desire for a conference in Wash¬ 
ington. 


'Affidavit of Milton Seiden, Read in Support of 
1 Plaintiffs’ Motion for a Preliminary Injunction 

If you will give me reasonable notice of the time 
! of your arrival in Washington, I will arrange for a 
! hearing of your case before the War Assets General 
Board. 

Sincerely yours, 

(signed) Paul L. Mather 

Rear Admiral, USN (Ret) 
Liquidator” 

45. We immediately asked for a conference which 
turned out to be a hearing before a Board on August 9, 
1949. It was then that we learned for the first time that 
the defendants were relying on the barracks constituting 
“commercial structures”. We presented our case, much 
as here, and on September 7, 1949 defendant Mather wrote 
to us: 

(24) “General Services Administration 

In reply refer to: GR 

U. S. Naval Training Center 

Lido Beach, Long Island, N. Y. SEP 7 1949 

(N-NY-125) 

Mr. Milton Seiden 
Lido Beach Hotel 
Lido Beach 

Long Island, New York 
Dear Mr. Seiden: 

In accordance with my letter of August 3, 1939, 
you were accorded a hearing before the General 
Board, War Assets, General Services Administra¬ 
tion, for the purpose of presenting such facts and 
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arguments as you deemed material in connection 
with the classification of that portion of the Lido 
Beach Hotel and Country Club which lies north of 
Lido Road and consists of approximately 117 acres 
of land and improvements. 

The testimony given at such special hearing be¬ 
fore the General Board, held on August 9, 1949, the 
material contained in a letter dated August 12,1949, 
from your attorneys, Nathan, Mannheimer, Asche 
and Winer, the files and records in this office, and 
all of the facts and circumstances pertaining to the 
subject property having been thoroughly reveiwed, 
and due consideration having been given thereto, it 
is my considered opinion that the subject property 
is classified properly as non-Section 23 real prop¬ 
erty, in accordance with the provisions of Section 
23(a)(1) of the Surplus Property Act of 1944, as 
amended. 

The property will be offered for disposal as so 
classified. We are today instructing our Regional 
Office in New York to furnish you with such invita¬ 
tion to bid or other forms as you may require so 
that equal opportunity will be available to you to 
submit your bid for the acquisition of the property 
along with the general public. 

Sincerely yours, 

Paul L. Mather 
Rear Admiral, U. S. N., Retired 
Liquidator” 
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(25) 46. Despite defendants’ clear promise to apprise 
us of any proposed sale, they have, we have just learned, 
sold off 35.8 acres of our former land to the Town of Hemp¬ 
stead. They may claim that they understood their promise 
to mean only that they -would give us notice of any pro¬ 
posed sale to the general public, but they have at all times 
known that we contended that our priority applied to the 
whole parcel and that any priority superior to ours had 
to be exercised as to the whole parcel or not at all. The 
proper thing would have been to give us notice and an 
oportunity to raise the legal questions here involved rather 
than presenting us with a fait accompli as to disposition 
of the 35.8 acres. The first notice we received as to any 
sale came from the advertisement in the New York Times 
of December 21, 1949. 

47. To give the Court a picture of the division of our 
former property by the defendants, since I have no survey 
handy and time is of the essence, I present the following 
very rough sketch: 

(26) (Photostat of Rough Sketch, See opposite p^*) 

(27) 48. Thus, a single tract to which we are entitled 
and for which we are ready, able and willing to pay has 
been in part wrongfully conveyed away and defendants 
now threaten to convey away more of it and will unless this 
Court intercedes. 

49. Such wilful and indefensible disregard of the rights 
of citizens and the mandate of Congress is shocking to us 
and we believe should shock the conscience of a Court of 
Equity. 
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IX. The Permit to the New York State Housing 
1 Authority is Also Invalid 

50. Thus far, I have dealt with the proposed sale of 
79 acres. I have not referred to the fact that now, for the 
first time, I have learned that the permit to New York 
State Housing Authority, previously expiring June 30, 
1951 has now been extended to September 30, 1954. 

51. My attorneys will show in their brief that no au¬ 
thority exists to let temporary structures for more than 
one year past January 1, 1950. Perhaps it is for this rea¬ 
son that a subterfuge called a “permit” has been used. 
The legality of this encumbrance on our possession should, 
I respectfully submit, be considered by this Court at the 
same time that sale of the property subject to that en¬ 
cumbrance is being considered. 

(28) Conclusion 

52. In complete disregard of statute and of the pur¬ 
pose, declaration and dictation of Congress that those 
whose property was taken should have a priority to re¬ 
acquire it, defendants have taken steps toward depriving 
us of our rights. Such action, if taken, will cause us ir¬ 
reparable harm. If taken, the conduct will exceed the au¬ 
thority of defendants and be squarely contrary to law. 
No money judgment can be adequate remedy to us. 

53. No previous application for this relief has been 
made. 

Wherefore I respectfully pray that a preliminary in¬ 
junction as specified in the order to show cause should be 
granted against sale or other disposition of the Lido Beach 
property by defendants and those under their direction or 
control. 

Milton Seiden 

(Sworn to December 27, 1949.) 
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State of New York 
County of Nassau 

Israel M. Flapan, being duly sworn, deposes and says: 

I. Introduction 

1. I make this affidavit at the request of plaintiffs’ 
attorneys. I have no pecuniary interest whatsoever in the 
outcome of this litigation. 

2. Real estate has been my business for upwards of 

twenty-five years. For the past nine years my office and 
my interests have been in the City of Long Beach and in 
the Lido area. I have owned a number of parcels in the 
Lido area near the premises in question through various 
corporations of which I am President and sole stockholder 
and am fully familiar with the neighborhood. I also reside 
and have resided in Long Beach for nine years. I have 
built in Long Beach numerous houses for sale ranging in 
price from the low brackets up to $40,000.00 each. I have 
also owned vacant lots and have bought and sold approxi¬ 
mately (30) 100 properties in the Lido area and in Long 

Beach and have sold such lots unimproved and have also 
sold improved properties. I have engaged in the real estate 
business as an operator in this area and have also built 
six one-story commercial properties in Long Beach known 
as taxpayers, and have recently completed a block front 
of stores in Long Beach. I control and now manage five 
taxpayers in the City of Long Beach. I am the author of 
a real estate text book “Real Estate Questions and An¬ 
swers” published by Prentice-Hall, Inc. This text book 
is used throughout the country in colleges where real estate 
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is taught as one of the subjects and is widely used by real 
estate brokers in the United States as a ready reference 
book in their business. The book was first published in 
1928 and revised and republished in 1938. 

II. The Property Under Discussion 

3. The discussion which follows refers, except where 
otherwise specified, to that part of the premises formerly 
belonging to Lido Beach Country Club which is north of 
Lido Road and which the defendants have put up for sale. 
I am informed and believe that the area is approximately 
79 acres bounded by Lido Road on the south and Reynolds 
Channel on the north. 

4. There are on the property 30 odd barracks and mis¬ 
cellaneous structures together with some fifteen Quonset 
huts. 

(31) 5. The structures are made of cinder-block. Cinder- 
block is a block made of sand, cement and cinders. Cinder- 
block is used primarily for interior partitions and is 
somewhat used for what is known as back-up walls. A 
back-up wall is one where the exterior is brick and the 
dimension of the wall is increased by backing up the brick 
with cinder-block. So far as outer walls are concerned, 
cinder-block is used only in very cheap structures and for 
temporary structures. Exhibit “J” hereto annexed shows 
the external appearance of cinder-block construction. 

6. As well as I can see these barracks sit on top of 
the ground, there being little, if any, excavated cellar. 

7. The area is divided into two parts. One, consisting 
of some 24 acres, will hereafter be called the New York 
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State Housing part; the other, some 55 acres, will be called 
the undisposed of part. 

8. Exhibit “K” hereto annexed is a picture of some 
of the barracks on the undisposed of part. These appar¬ 
ently remain in the same condition as the Navy built and 
left them. They appear to be typical unpartitioned halls, 
two stories high, made of cinder-block. 

9. Exhibit “L” hereto annexed shows what the New 
York State Housing Authority has done with the barracks 
buildings on its portion. It has partitioned the long halls 
into four upper apartments and four lower apartments, 
inserted the necessary plumbing, wooden stairways, wiring, 
etc. I am (32) informed that this cost was approxi¬ 
mately $2000.00 an apartment. 

10. Exhibit “M” annexed hereto shows one of the 
miscellaneous buildings on the undisposed of part. These 
buildings have apparently not been used since the Navy 
left nor do I know what their usefulness would be. 

11. For the sake of completeness I annex hereto Ex¬ 
hibit “N” which shows a line of Quonset huts which are 
alongside the New York State Housing Authority’s im¬ 
proved barracks. 

III. * ‘Commercial Structures” 

12. I have been asked to state my opinion as to whether 
the parcel hereinabove described is improved with “com¬ 
mercial structures”. I have also been asked to assume 
that the term “commerical structures” includes housing. 
Assuming so, I state without reservation that the struc¬ 
tures do not constitute “commercial structures” in any 
sense. 
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13. The term “commercial” is ordinarily applied, not 
to housing, but to factories, garages, office buildings, thea¬ 
ters, stores, etc. I "wish to underscore however, that in 
the discussion which follows hereafter I do not intend to 
make that distinction but to include housing which has 
commercial aspects in the term “commercial”. 

14. The noun “structure” when modified by the ad¬ 
jective “commercial” means a structure which has char¬ 
acteristics (33) of business or profit; that is, it must be 
constructed for or useable for something connected with 
business or profit motives and purposes. 

IV. The Structures are Not Commercial 
Because the Land is Worth More 
Without Them 

15. The first and most obvious fact is that anyone who 
buys this acreage will subtract from -what he would other¬ 
wise bid, the cost of removing the barracks through 
demolishing them. 

16. The land has value. At the price this acreage 
would bring, only a first class home is justified. There 
are $35,000.00 homes adjoining to the west. Annexed 
hereto as Exhibit “O” is a picture of one of the adjoining 
houses. The fence seen in the rear separates the lot on 
which the house is built from the parcel under discussion. 
New homes on this land should be between price ranges of 
$15,000.00 to $25,000.00 considering the present tight money 
situation in the purchase of homes as against two years 
ago. 

17. I ask the Court to contrast Exhibits “I” and “L”, 
showing the barracks improved by a half million of State 
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funds with Exhibit “0”, showing private improvement 
on adjoining property. 

V. Nobody Would Consider Improving 
the Barracks 

18. Even if this were not high-priced land, the barracks 
could not be deemed “commercial”. Anyone contem¬ 
plating (34) low-cost housing as a commercial invest¬ 
ment would demolish these barracks. These barracks are 
only a make-shift. None of the families residing there 
would, by the widest stretch of the imagination, call the 
apartments homes or desirable living quarters. The bar¬ 
racks give the appearance of slums (see the various pic¬ 
tures annexed). 

19. I am informed that New York State pays a token 
ground rent ($100.00 a month for 24 acres), pays no taxes 
and charges only a return based on the cost of approxi¬ 
mately $2000.00 a unit. These rents, I understand, are 
approximately $38.00 for each unit. 

20. The Court can gather from the pictures what the 
veteran gets for the price. Assuming that taxes were paid 
and ground rent were paid, the minimum rent would have 
to be $60.00 odd to pay for the Stated investment (not 
including the cost of the original barracks). I say to the 
Court, without hesitation, that the houses would be empty 
now, emergency or no emergency, if such were the rent. 
Nearby, are G. I. houses, built to sell for $7,990.00 with 
carrying charges of approximately $58.00 per month. The 
G. I.’s purchased these homes with about $250.00 down 
payment. These homes are on plots of 60 x 57 and consist 
of four rooms. They are luxurious compared to the bar- 
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racks. As a commercial venture, the altered barracks are 
unthinkable. On a competitive basis, they would be empty. 
The barracks are only filled because of the present subsidy 
permitting the low rental of $38.00 per month. 

(35) VI. There Is No Commercial Unit Layout 

21. These structures cannot even serve as the basis 
for a development. Because of their layout, any new de¬ 
velopment would require their removal to enable basic 
street requirements to be met. The narrow roads which 
were necessary during the war for the Naval personnel 
for which these barracks were built cannot be considered 
as streets. They now* serve only as passageways. Cars 
cannot park there—one car -would obstruct the w-hole road. 
Two cars cannot pass each other. The roads are there 
for necessary utility purposes only as required during the 
war period in a Naval station. These barracks and the 
present layout of the streets were never intended to house 
families and growing children. 

22. The whole area bears no resemblance to a sub¬ 
division, not even to a poor one. It looks like a Shanty¬ 
town, with the Quonset huts rotting away and falling apart 
and being left on the premises as part of this development 
fot- some reason having no visible relation to a housing 
development. This situation would not even be tolerated 
in blighted areas or slums. 

'23. While the New York State portion has a parking 
space, which is just a part of the ground so marked, as 
well as I can see there is not even bus access to the un¬ 
disposed of part of the acreage. 

24. In my opinion, there is nothing 11 commercial ’’ 
about any aspect of the property, the cinder-block barracks, 
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the grounds or any other parts taken separately or 
together. (36) The only approach to a unit is the New 
Yo»rk State part and I say, in conclusion, that that unit 
could have been improved only with public funds and 
would not now be purchased by private funds or operated 
by anyone who had to pay taxes and pay or rent the land. 
The $500,000.00 which the State is said to have advanced 
to make the barracks livable will be lost forever and never 
returned. 

25. Any purchaser of this acreage desiring to develop 
this area along accepted plans such as are normally ap¬ 
proved by the Federal Housing Administration would have 
to demolish the present structures and then plan new 
streets in accordance with regulations required by the 
Federal Housing Administration which would require as 
a first step the demolishing of the present structures. 
The planning of new streets for a development would be 
impossible with the present structures remaining where 
they are. The land planning of the Federal Housing Ad¬ 
ministration with which your deponent is familiar would 
require curved streets or streets laid out in such a manner 
as would provide for the safety of the families and children 
from traffic hazards. The Federal Housing Administration 
would never approve the present street layout for a hous¬ 
ing development. 

26. As a resident and real estate operator, and builder 
in the City of Long Beach and the Lido area, I can say 
only that the whole acreage as it now stands is an eye¬ 
sore which no one would ever have thought of in terms 
of commerce were it not for a statutory definition with 
respect to which the property is to be judged. 

(37) 27. To recapitulate, I wish to state (1) that the 
New York State part alone has no aspects of any com- 
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mercial venture; (2) that the undisposed of part has no 
such aspects; (3) that the two together, alone or combined 
with the area to the east—just sold to the Town of Hemp¬ 
stead—have no aspects of a commercial venture whatso¬ 
ever. Individually or collectively, these parcels have land 
value. The structures diminish and do not add to such 
value. 

Israel M. Flapan. 

(Sworn to December 28, 1949) 


Defendants’ Motion to Dismiss and For Summary 

Judgment 

(40) (Filed—January 13, 1950) 

The defendants move the court as follows: 

1. To dismiss this action because the complaint fails to 
state a claim upon which relief can be granted. 

2. To dismiss this action because the United States, a 
sovereign not amenable to suit, is an indispensable party 
defendant. 

3. To dismiss this action because it is a proceeding 
against the United States and beyond the jurisdiction of 
this court. 

4. To enter summary judgment for the defendants on 
the grounds that the complaint, when taken in conjunction 
with the pleadings herein and the affidavit of Thomas B. 
Peyton heretofore filed in opposition to the motion for a 
preliminary injunction and adopted in support of the mo¬ 
tion, shows that there is no genuine issue as to any material 
fact and that the defendants are entitled to judgment as a 
matter of law. 
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5. To dismiss the complaint or, in the alternative, to 
enter summary judgment in favor of the defendants for the 
reason that the defendants’ determination that the plain¬ 
tiffs are not entitled to the rights of a former owner with 
respect to the property described in the complaint consti¬ 
tutes a decision made in the exercise of administrative dis¬ 
cretion which is not subject to judicial review. 

(41) 6. To dismiss the complaint as to the defendant 

Paul L. Mather on the grounds that said defendant resigned 
as Liquidator, General Services Administration, on Janu¬ 
ary 6, 1950, and no longer holds any position which would 
give him the right to do or perform the acts which the com¬ 
plaint in this case seeks to enjoin. 

George Morris Fay 
United States Attorney 

Ross O’Donoghtje 
Assistant United States Attorney 

Thos. L. McKevitt 
Attorney, Department of Justice 
Department of Justice Building 
Room 2139 

Attorneys for Defendants 

I hereby certify that on January 13,1950,1 served coun¬ 
sel for plaintiffs with a copy of the foregoing memorandum 
of points and authorities by depositing a copy thereof in 
the mail in a postage-free envelope addressed to Nathan, 
Mannheimer, Asche & Winer, Attorneys for Plaintiffs, 295 
Madison Avenue, New York 17, New York. 

Thos. L. McKevitt 
Attorney for Defendants 
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Thomas B. Peyton, being duly sworn, deposes and says: 

1. The affiant is Director of the General Real Estate 
Disposal Division, General Services Administration, and in 
such capacity is personally familiar with (a) the records of 
the General Services Administration and the former War 
Assets Administration, relative to the declaration as sur¬ 
plus property of the so-called Lido Beach property involved 
in this litigation, (b) the facts relative to the classification 
of said property by the War Assets Administrator and (c) 
subsequent history of the disposal procedure relating 
thereto. The following statements are made upon affiant’s 
personal knowledge and information and belief; the source 
of his information and grounds for his belief are the rec¬ 
ords on file with General Services Administration. 

2. Title to the property referred to in the complaint, 
hereinafter referred to as “Lido Beach”, was acquired by 
the United States from the plaintiffs by means of a decla¬ 
ration of taking filed on April 5, 1945, in a condemnation 
proceeding entitled 11 United States v. 167 Acres of land, 
more or less, etc., No. C. P. 4, in the District Court of the 
United States for the Eastern District of New York. 

(43) Pursuant to a stipulation of value entered in said 
proceeding the sum of $1,300,000 was paid by the United 
States for the fee title, together with an additional sum of 
$232,500 to compensate the owners for the use of the prem¬ 
ises on September 8,1942, to April 5,1945. This property 
was acquired for use of the Department of the Navy and 
from September 1942 until some date in 1945 or 1946, un¬ 
known to this affiant, was used as the so-called United 
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States Naval Training Center, Lido Beach, Long Island, 
New York. 

3. By Declaration of Surplus (Form SPB 5), dated May 
5,1947, this property was declared surplus to the War As¬ 
sets Administration pursuant to the Surplus Property Act 
of 1944, 58 Stat. 766. A copy of said Declaration is at¬ 
tached hereto as Exhibit “A”. (The exhibits referred to 
in said Declaration will be presented to the court at the 
hearing if the necessary photostating cannot be completed 
prior to the filing of this affidavit.) Between the date of 
acquisition and the time the property was declared surplus 
the Department of the Navy expended more than $4,000,000 
in constructing buildings and other improvements on the 
property. A part of these improvements consisted of minor 
alterations to the hotel building located on the 54-acre tract 
situated south of Lido Road. In the main, however, the 
improvements consisted of new buildings and other facili¬ 
ties constructed on the former golf course area (approxi¬ 
mately 112 acres) lying north of Lido Road. The extent of 
these improvements is shown in detail on a map attached 
as an appendix to Exhibit E with the Declaration of Sur¬ 
plus. A detailed description of the buildings is set out in 
Exhibit D attached to the Declaration of Surplus. The 
area north of the road, which had been an open golf course 
at the time of its acquisition, had been transformed at the 
time it was declared surplus, into a Naval training station, 
complete with numerous barracks, dining halls, recreation 
hall, warehouses, etc., erected for the housing (44) of 
Naval personnel, together with necessary streets and high¬ 
ways. In addition, a complete water and sewage system 
had been extended beyond the land owned by the United 
States to connect with sewage facilities in the Town of 
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Hempstead. The outside portion of the sewage system was 
also declared surplus. 

4. Prior to the declaration of surplus, and on or about 
October 26,1946 (Exhibit E to the Declaration of Surplus) 
the Department of the Navy issued a permit under Title 
V Sub. Chap. 6 of the Lanham Act, 42 TJ. S. C. 1572(b) 
to the Federal Public Housing Authority, covering that 
part of the property north of Lido Road. Thereafter, on or 
about November 4, 1946, the Federal Public Housing Au¬ 
thority entered into a contract with the New York State 
Division of Housing for use of the property by the latter 
for veterans’ emergency housing. Both contracts were for 
an indefinite period, although cancellable on 60 days’ notice. 
Prior to the time the property was declared surplus, the 
New York State Division of Housing reconditioned and 
renovated a portion of the housing facilities within the 
permit area and a portion of the premises were actually in 
possession of eligible veterans at the time of the declara¬ 
tion of surplus, and at the present time are 100 per cent 
occupied, representing approximately 281 veterans and 
their families, with a long waiting list. 

5. Section 23(c) of the Surplus Property Act of 1944, 
50 U. S. C. 1632(c) required the Administrator to classify 
real property. One of the first necessary classifications was 
to segregate property either as “Section 23, Real Prop¬ 
erty”, i.e., property which would carry a former owner 
priority, or “Non-Section 23, Real Property”, i.e., property 
which would not carry such a priority. This type of classi¬ 
fication was necessary since, under Section 23, only certain 
types of property were to be subject to repurchase by the 
(45) former owner. Attached hereto as Exhibit B is a 
copy of an excerpt from a W.A. A. Directive dated March 



43 


Affidavit of Thomas B. Peyton, Read in Opposition 
to Plaintiffs’ Motion for Preliminary Injunction 

19, 1947, issued by Deputy Administrator, Thomas E. 
Drumm, Office of Real Property Disposal, which defines 
Section 23 real property and under Section 6(f) defines 
Non-Section 23 real property under the heading “Remain¬ 
ing Property”. The Act further requires that the classifica¬ 
tion be based on the highest and best use of the property at 
the time it was reported as surplus, regardless of its former 
character or use. Acting pursuant to the directive, a par¬ 
tial classification was first made on July 21,1947, as shown 
by Exhibit C attached hereto. This classification covered 
only the acreage south of Lido Road (hotel site), together 
with the sewage disposal and water supply system. On 
October 27, 1947, however, the entire property was classi¬ 
fied as shown on Exhibit D attached hereto. (It is this 
classification which forms the basis of this suit and which 
the plaintiffs are asking the court to change.) In this Oc¬ 
tober classification, the earlier classification of the area 
south of the road was continued, i.e., it remained Section 
23, Real Property, or property which the former owner 
would have the right to repurchase. The area north of the 
road, however, consisting of 114.806 acres, was classified as 
“ (07a) On Site Use—Non Section 23—Real Property (War 
Housing)”. The classification contains the following 
statement: “The temporary buildings located on the 
Country Club property north of Lido Road, consisting of 
barracks, Quonset huts, mess hall, dispensary, recreation 
and service buildings, are now occupied as emergency Vet¬ 
erans Housing under jurisdiction of New York Housing 
Authority, by virtue of a permit granted to Federal Public 
Housing Authority by the Navy Department dated October 
26,1946.” On May 31,1949, an earlier separate classifica¬ 
tion of the sewage and water system was revised. These 
particular facilities were divided on the (46) basis of 
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their location off-site and on-site. All other items remained 
the same. A copy of this corrected classification, dated 
May 31,1949, is attached hereto as Exhibit E. 

6. At the request of the plaintiff, the classification of 
this property was reviewed by the General Board, General 
Services Administration, War Assets. This Board acted 
in an advisory capacity to the Administrator (13 FR 4387, 
July 30, 1948). A hearing was held on August 9, 1949, at¬ 
tended by the plaintiffs and their counsel. On September 1, 
1949, the Board reached the conclusion that “the classifi¬ 
cation of the U. S. Naval Training Center at Lido Beach, 
New York, lying north of New York be retained in its 
present classification as “Non-Section 23, Real Property 

7. On or about November 14, 1947, that part of the 
property south of Lido Road (the hotel proper) which had 
been classified “Section 23 Real Property’* was sold to 
the plaintiffs for the sum of $653,500, with a down payment 
of $130,700. The balance was secured by a bond and mort¬ 
gage. At the time of this sale the plaintiffs knew that the 
remainder of the property north of Lido Road had been 
classified as Non-Section 23, Real Property, and conse¬ 
quently, was not subject to a former owner priority. 

8. On or about July 26, 1949, the Union Free School 
District No. 28, Town of Hempstead, Long Island, sub¬ 
mitted an application for priority and public benefit al¬ 
lowances for educational use with respect to 35.67 acres 
of the area lying north of Lido Road. This application was 
made on the basis of a priority granted by Section 13 of 
the Surplus Property Act of 1944, 50 U. S. C. App. 1622, 
a priority taking precedence over the rights of former 
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owners. See 50 U. S. C. App. 1632(d) (1) (B) (ii). A report 
of the United States Office of Education submitted in sup¬ 
port of the application stated that the school district was 
in need of this property in order to (47) provide for a 
heavy increase in the enrollment of students, attributable 
in part to the New York Housing Authority development 
then and now in existence on this property and occupied 
by veterans and their families. The application of the 
school district was accepted and a 35.67-acre tract sold 
to it on September 19, 1949. 

9. The property referred to in the complaint other than 
that sold to the school district has been offered for gen¬ 
eral public sale and bids solicited by newspaper adver¬ 
tisements. The cut-off date for bids was January 10, 1950. 
This property has been offered subject to the right of the 
New York State Housing Authority to occupy that por¬ 
tion now under permit until June 30, 1954. The permit 
originally granted by the Department of the Navy and the 
Federal Public Housing Authority has been extended by 
War Assets Administration and its successor. 

10. The original War Assets Administration was 
merged into the General Services Administration pursu¬ 
ant to the Act of Congress (Public Law 152—81st Con¬ 
gress, 1st Session) dated June 30, 1949. On January 1, 
1950, the War Assets Branch of the General Services 
Administration was abolished, and its functions trans¬ 
ferred to Liquidation Service, General Services Adminis¬ 
tration. Defendant Paul L. Mather, acted as Commissioner 
of the Liquidation Service, General Services Administra¬ 
tion, from January 1, 1950 to January 7, 1950. On the 
latter date, Mr. Mather resigned and on the same date he 
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was succeeded by Mr. John H. Joss. The War Assets 
Administration was abolished because the purpose for 
which it was created, in the main, had been accomplished. 
At the present time, the goal of the Liquidation Service, 
General Services Administration, is to complete the sale 
of the comparatively few lands and facilities which remain 
in the surplus category. It is considered in the public in¬ 
terest to dispose of all (48) such properties as soon as 
possible in order to carry out the wishes of Congress and 
to eliminate administrative expenses inherent in the sale 
program. It is also considered in the public interest to 
complete such sales, including the sale of the subject prop¬ 
erty, at the present time, in order to avoid any possible 
decline in real property values and to eliminate the decline 
in values which necessarily occur with the passage of time 
due to depreciation and obsolescence. 

Thomas B. Peyton 


(Sworn to January 13, 1950.) 
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Reply Affidavit of Norman Winer, Read in Support 
of Plaintiffs’ Motion for a Preliminary Injunction 

(Filed—January 27, 1950) 


State op New York 
City of New York 
County of New York 



Norman Winer, being duly sworn, deposes and says: 

1. I am a member of the firm of Nathan, Mannheimer, 
Asche & Winer, attorneys for the plaintiffs herein. 

2. In view of the argument in defendants’ points that 
the Government may be prejudiced by loss of the bids sub¬ 
mitted on January 10, 1950, I wish to set forth the facts 
in connection with those bids. I was present when the 


bids were opened. 

3. The bids were as follows: 

Fifty Mark Realty Corp. $132,500 

Frank Seiden, Milton Seiden and Leon 
Seiden. 125,000 

Conrad Holding Corp. 105,000 

Hamerland Realty Corp. 91,500 

Bay Front Realty Corp. 82,500 


The invitation for bids specifically stated that in the event 
the bid was for other than all cash, it would not be con¬ 
sidered if less than 20% was payable in cash at the time 
(52) of closing, or if the purchase money mortgage ex¬ 
tended over a period of more than ten years. The invita¬ 
tion also required a deposit of at least 10%, but not more 
than $2,500 on closing. The invitation also required finan¬ 
cial statements on the part of the bidders. 
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4. The high bid was obviously invalid because it offered 
payment over a period of twenty years, and also because 
a check of $1,325, instead of a check of $2,500 was tendered. 
It was made by a corporation organized the day before the 
bids were opened and the corporation furnished no finan¬ 
cial statement. The third bid was also invalid because it 
offered payment by mortgage extending over a period of 
fifteen years. Thus, neither the first nor the third bid 
could be considered by defendants in view of the explicit 
statement in the invitation to bid that no bid, based on a 
mortgage longer than ten years, would be considered. 

5. Bids 4 and 5 also were unaccompanied by any finan¬ 
cial statements. To the best of my knowledge, they did con¬ 
form otherwise. Assuming they were valid, the highest 
valid bid was plaintiffs’ in the sum of $125,000, and the 
next highest valid bid was that of Hamerland Realty Corp., 
in the sum of $91,500. 

! 6. In view of Mr. Peyton’s statements at page 3 of his 
affidavit, with respect to the condition of the property on 
May 5, 1947, I have obtained directly from Counsel for 
the New York State Housing Division the following facts: 
On May 5,1947, 54 units of renovated barracks were being 
occupied by veterans. 

Norman Winer 


(Sworn to January 23, 1950.) 
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Reply Affidavit of Milton Seiden, Read in Support of 

Plaintiffs’ Motion for a Preliminary Injunction 

(53) (Filed—January 27, 1950) 

State of Florida ] 

City of Palm Beach }-ss.: 

County of Palm Beach J 

Milton Seiden, being duly sworn, deposes and says: 

1. I have been informed that one Thomas B. Peyton, 
in an affidavit submitted to this Court, has stated that in 
November, 1947, at the time the plaintiffs reacquired the 
hotel part of the property in question, plaintiffs knew that 
the remainder of the property north of Lido Road had been 
classified as non-Section 23 real property, and consequently, 
was not subject to a former owner priority. 

2. I wish to state to the Court that I personally parti¬ 
cipated in all of the negotiations with the Government 
conducted by plaintiffs in person with respect to the hotel 
part, and that at no time was I ever informed by the defend¬ 
ants, or anyone in their behalf, or by any attorney acting 
in our own behalf, that the golf course property had been 
classified as non-Section 23 and that plaintiffs consequently 
would not have a former owner priority in it. 

(54) 3. I state to the Court further that in the lengthy 
negotiations conducted at that time with respect to re¬ 
acquiring the hotel part of the property there were 
numerous occasions when we discussed with defendants ’ 
representatives, our plans with respect to restoring the 
golf course, so that there was ample opportunity for any 
one of defendants’ representatives to state that we were 
not going to reacquire the property on a priority basis. 
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On no occasion was I ever told by anyone acting in de¬ 
fendants’ behalf, that there was any question about our 
reacquiring the property under a former owner priority. 

1 4. The second purpose of the making of this affidavit 
is that I am informed that the defendants have taken the 
position that they may be injured should the value of the 
property decline pending this lawsuit and while an in¬ 
junction may be in effect. I hereby state to the Court 
that the plaintiffs are willing to do either of the following: 
(1) to purchase the property forthwith at $1,000 higher 
than the next valid bid which I am informed, was $91,500; 
we are ready to purchase it for $92,500 now and terminate 
this litigation; or, (2) we are perfectly willing to enter 
intp a contract now for the purchase of the property for 
$125,000, which is $33,500 higher than the next bid, in the 
event that we are unsuccessful in this lawsuit. Under such 
circumstances the Government cannot possibly lose through 
any decline in the value of property, which decline is in 
any event unlikely. 

Milton Seiden. 


(Sworn to January 25, 1950) 



Reply Affidavit of Edward A. Hayes, Read in Support 
of Plaintiffs’ Motion for a Preliminary Injunction 

(55) (Filed—January 31, 1950) 

State of Florida, ] 

City of Pensacola, }-ss.: 

County of Escambia, J 

Edward A. Hayes, being duly sworn, deposes and says: 

1. I am a member of the law firm of Damon, Hayes, 
White, Walk & Hoban, of Chicago, Illinois. I represented 
the plaintiffs in the year 1947 (as their attorney), in the 
reacquisition by them of the hotel part of their property 
at Lido Beach, Long Island. This property was reacquired 
under the provisions of Section 23(d) of the Surplus Prop¬ 
erty Act, whereunder a priority was given former owners 
of real property. 

2. I have been informed that one Thomas B. Peyton 
has submitted an affidavit to this Court, in which he states 
that at the time plaintiffs reacquired the hotel part they 
knew that the balance of the property, which we referred 
to as the golf course, had been classified by defendants 
as non-Section 23 real property, and consequently was 
not subject to a former owner priority. I have been asked 
to make an affidavit in this connection. 

(56) 3. I state to the Court, without reservation, that 
I did not know that the property had been so classified, that 
no one in behalf of the War Assets Administration or in 
any other behalf had ever so stated to me and I, of course, 
did not so state to the plaintiffs. I am certain that the 
plaintiffs had no knowledge of any such prior classification. 
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4. This matter first came to my knowledge many 
months later. I am now on active duty as a Captain in 
the United States Navy at Pensacola, Florida, and have 
not ready access to my files which are in Chicago. I am 
thus not able to fix the exact date on which I learned of 
this prior classification. However, the matter came to me 
as such a distinct shock and I argued on so many occasions 
with War Assets that they had no right to make a separate 
classification of a single parcel of property, that I have a 
distinct recollection, without records, that the matter came 
to my attention long after the reacquisition mentioned. 
I have always contended that this property was a resort; 
that the golf course was as much a part of it as the hotel; 
and that there was no legal right to classify it separately. 
Thus, there can be no doubt that the statement of Mr. 
Peyton that plaintiffs knew at the time they acquired the 
hotel that there had been a separate classification is utterly 
unfounded. 

* 

5. I do not represent the plaintiffs at this time and 
make this affidavit solely in the interests of bringing the 
truth before the Court. 

Edward A. Hayes. 

(Sworn to January 28, 1950) 
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Plaintiffs’ Request That Findings Of Fact Be Made 
Prior to Making an Order Denying Plaintiffs’ 
Motion for Preliminary Injunction 

(61) (Filed—February 24, 1950) 

Plaintiffs respectfully request that in accordance with 
Rule 52 Findings of Fact and Conclusions of Law should 
be made prior to the entry of an Order denying Plaintiffs 1 
motion for preliminary injunction. 

Dated: February 23, 1950. 

Nathan, Mannheimeb, Asche & Wineb, 
Wallace M. Cohen, 

Attorneys for Plaintiffs. 

By Norman Winer. 


Certificate of Service 

I hereby certify that a copy of the foregoing request 
was delivered to attorney for the Defendants this 23rd 
day of February, 1950. 

Nobman Wineb 
Attorney for Plaintiffs 
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Order Granting an Injunction Pending Appeal 

(62) (Filed—February 24, 1950) 

This cause came on to be heard further on the motion 
of the plaintiffs for an injunction pending appeal, and it 
appearing to the Court that the relief herein granted is 
necessary to preserve the status quo pending appeal by 
the Plaintiffs to the Court of Appeals for the District of 
Columbia Circuit. 

! It is ordered That until the hearing and determination 
of said appeal, the Defendants be and hereby are re¬ 
strained from 

(1) Contracting to sell or selling the property described 
in the Complaint, and 

(2) Doing any other act or thing to change the present 
status of the title or possession of the said property. 

And it is further ordered That as a condition of this 
injunction’s remaining effective, Plaintiffs shall file within 
three days of this date, or three days of the filing of an 
order denying Plaintiffs’ motion for preliminary injunc¬ 
tion, whichever is later, a surety company bond in the sum 
of $40,000, securing defendants and the United States 
against any damages accruing to Defendants by virtue of 
the injunction herein granted. 

Edward A. Tamm, 
Judge. 

Dated: February 24tli, 1950. 

(63) Certificate of Service 

I hereby certify that a copy of Plaintiffs’ Proposed 
Order -was delivered to attorney for the Defendants this 
23rd day of February, 1950. 

Norman Winer 
Attorney for the Plaintiffs 
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Judgment 

(64) (Filed—March 7, 1950) 

This matter having come on for hearing on January 26, 
1950, on the plaintiffs’ motion for a preliminary injunction 
and on the defendants’ motion to dismiss and for summary 
judgment and the Court having heard arguments of coun¬ 
sel; and upon consideration of the pleadings, briefs and 
affidavits filed herein it is this 7th day of March 1950 
ordered, adjudged and decreed: 

1. That the plaintiffs’ motion for preliminary injunc¬ 
tion be and hereby is overruled; 

2. That the defendants’ motion to dismiss and for sum¬ 
mary judgment be and hereby is granted ; 

3. That the complaint filed in this cause be and hereby 
is dismissed and judgment entered for the defendants; 

• 4. That the defendants have their costs. 

B. B. Keech 

District Judge 


Certificate of Service 

I hereby certify that service of the foregoing judgment 
was made upon the local attorney for plaintiffs, Wallace 
M. Cohen, by mailing a copy thereof to him at 1822 Jeffer¬ 
son Place, N. W., Washington, D. C. this 23rd day of 
February, 1950. 

Ross O’Donoghue, 
Assistant United States Attorney. 


Defendants* Exhibit A, Annexed to Affidavit of 
Thomas B. Peyton 

United States of America 

1 Surplus Property Board 

Declaration of Surplus Real Property 

(in the continental United States, its Territories and 
possessions) to the Surplus Property Board, 
Washington 25, D. C. 

Important —Instructions for completing this form appear 

on reverse. 

i 1.—From: Navy Department, Bureau of Yards and 
Docks, Real Estate Division, Bureau of Yards and Docks 
Annex, Washington 25, D. C. 

1 2. Location of property (attach map)—U. S. Naval 
Training Center, Lido Beach, Long Island, Nassau County, 
New York. 

3. Representatives to contact—Commandant, Third 
Naval Dist. District Public Works Officer, 90 Church Street, 
New York City, New York 

4. Use of property when acquired—Resort 

1 5. Opinion of best future use—Resort 

6. General description of property—1. The Navy De¬ 
partment hereby declares as surplus its interest in the 
property commonly known as Lido Beach Hotel and Coun¬ 
try Club situated in Long Beach, Long Island, Nassau 
County, New York, and formerly used by the Navy De¬ 
partment as a U. S. Naval Training Center. This property 
comprises approximately 169.506 acres of land, which is di¬ 
vided into two tracts separated by Lido Road. The hotel 
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site is situated south of the road while the so-called coun¬ 
try club is situated north of the road. 

• 

2. The Government instituted condemnation proceed¬ 
ings to acquire the use and occupancy of this property and 
took possession thereof on September 8, 1942, in accord¬ 
ance with orders issued in such proceedings. The right to 
use and occupy the premises was later terminated, and fee 
simple title to the land and improvements existing thereon 
at the time the Government took possession of the property 
were acquired by Declaration of Taking filed on April 5, 
1945, in the District Court of the United States, Eastern 
District of New York in the condemnation proceeding en¬ 
titled “United States of America Petitioner-Plaintiff vs. 
167 acres of land, more or less, situated in the City of Long 
Beach, Long Island, Town of Hempstead, County of Nas¬ 
sau; and Lido on the Ocean, Inc., et al. Defendants ’ ’ No. 
C. P. 4. 

3. In addition to the use and occupancy of the prop¬ 
erty, the Government also acquired title to the furnishings 
and equipment located in the hotel and other buildings com¬ 
prising the hotel and country club. The majority of the 
furnishings were removed from the hotel and other build¬ 
ings and used in connection with other naval activities, and 
the remaining furnishings were retained in the hotel and 
used during Government occupancy to the extent that they 
are now valueless. 

4. A photostatic copy of the Declaration of Taking is 
attached hereto marked Exhibit “A”, together with a de¬ 
scription of the property (attached to the Declaration of 
Taking and marked Exhibit “A”) acquired and hereby de- 
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dared surplus and a map thereof (attached to the Declara¬ 
tion of Taking and marked Exhibit “B”). 

i 4. There are attached hereto as Exhibits 1 ‘ B ’ ’ and * 4 C ’ * 
a photostatic copy of judgment on the Declaration of Taking 
entered in the above mentioned proceeding dated April 9, 
1945, and a photostatic copy of a letter from the Attorney 
General of the United States dated March 8, 1946, stating 
that fee simple title to the land referred to therein is vested 
in the United States of America. 

5. The Navy Department made improvements to the 
property known as the Lido Beach Hotel and Country Club 
at an approximate cost of $4,076,517.00, such improvements 
consisting of minor alterations to buildings which existed 
on the property at the time possession thereof was taken 
by the Government and the construction of new buildings 
and other improvements, principally on the so-called coun¬ 
try club site or area lying north of Lido Road. Exhibit 
“D” attached hereto contains information concerning new 
buildings and other improvements constructed on the 
property by the Government. The Navy Department au¬ 
thorized the transfer to Federal Works Agency for use off 
site of eleven quonset huts, which were constructed by the 
Navy Department at an estimated cost of $230,911.00, which 
amount has been deducted from the total cost of improve¬ 
ments as noted above, leaving improvements upon the 
property which were constructed by the Navy Department 
at a total approximate cost of $3,845,606.00. 

6. The declaration of this property as surplus is made 
subject to the following*. 

1. The interest acquired by the United Nations through 
the lease entered into between the United Nations 
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and the Government, represented by the Navy De¬ 
partment, dated 3 September 1946, a photostatic copy 
of which is attached hereto and marked Exhibit “E’\ 

2. The interest acquired by Federal Public Housing Au¬ 
thority through the permit granted to that authority 
by the Navy Department dated October 26, 1946, a 
copy of which is attached hereto and marked Ex¬ 
hibit “F”. 

7. There are hereby transferred to War Assets Ad¬ 
ministration all control, authority, jurisdiction and rights 
of the Navy Department in and to the permit granted to 
the Federal Public Housing Authority dated October 26, 

1946, above mentioned. 

8. The Navy Department will take action to termi¬ 
nate the lease entered into with the United Nations so that 
such termination will be effective on or about 15 September 

1947, and until such termination, will take such continuing 
action in connection with the lease as may be deemed neces¬ 
sary to protect the Government’s interest therein. Attention 
is invited to paragraph numbered 1 of the lease wherein the 
annual rental is established and it is provided that such 
rental may be pro-rated on a monthly basis and may be 
satisfied by the lessee upon termination of the lease by re¬ 
linquishment of its right to remove improvements, furnish¬ 
ings and fixtures installed by it of an equivalent value. Since 
the United Nations made improvements to the property 
under lease to it and refurnished the hotel at its own ex¬ 
pense and since the lease will not be terminated until on or 
about September 15, 1947, it is not possible at this time to 
determine the improvements, furnishings, and fixtures 
which will become the property of the Government under 
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paragraph numbered 1 of said lease. However, it is in¬ 
tended through this declaration of surplus to transfer and 
to declare surplus to War Assets Administration such im¬ 
provements, furnishings and fixtures as may become the 
property of the Government by virtue of said paragraph 
numbered 1. 

9. In addition to the above property, the Navy Depart¬ 
ment hereby declares surplus a water supply and sewer¬ 
age disposal system constructed at an approximate cost of 
$415,000.00 upon Lots 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 24, 25, 26, 
27, 28, 29, 30, 31, 32 and 33 of Block 13 of Section 5C and 
Lots 15,16,31,32, 33, 34 and 54 of Block 33 of Section 5C in 
the City of Long Beach, Nassau County, New York, and 
such interest as may have been acquired in and to said lots 
through the construction of the water supply and sewerage 
disposal systems thereon together with sewer lines and 
water lines constructed by the Navy Department and all 
rights in connection therewith. The Navy Department did 
not acquire legal title to the land upon which these im¬ 
provements were constructed or any interest therein 
through lease or other instrument and has been occupying 
this land without cost to the Government. There is at¬ 
tached hereto a map marked Exhibit “H” showing the 
area occupied by the Government. 

110. The names and addresses of the former owners of 
this property are listed in Exhibit “I” attached hereto. 

11. The following named persons or corporations have 
indicated a desire to acquire the property hereby declared 
surplus or have indicated an interest in its disposition. 
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Name Address 

City of Long Beach Long Island 

(water supply and sewerage Long Beach, New York 
disposal systems) 

Frank Sieden Laurel in the Pines 

Milton Sieden Lakewood, New Jersey 

Leon Sieden 

7. Date—5 May 1947 

8. Reporting Agency No.—212 

9. Surplus Property Board No.—N.-N.Y.-125 

10. Disposal Agency No.— 

11. Approximate area—169.506 acres 


12. Cost of property— 

Acquisition .$1,300,000.00 

Hotel & Country Club. 3,845,606.00 

Betterments: 

Water Sup. & Sewerage. 415,000.00 

Total.$5,560,606.00 


13. Proceeds: If ‘reimbursable”, give symbol and title 
of appropriation or government corporation— 


14. Authorized by— 


Willis R. Dudley 
By Willis R. Dudley 







i Defendants’ Exhibit B, Annexed to Affidavit of 

Thomas B. Peyton 

(Excerpt from War Assets Administration Directive, 
Real Property Letter No. 14, revised, March 19,1947.) 

i“6. Classification. Upon receipt of a letter of Intent or 
Declaration of Surplus covering a post, camp, sta¬ 
tion or other similar installation owned by the 
Government in fee simple, the Regional Office will 
proceed immediately to classify the property. The 
classification will be based on a review and analysis 
of the Declaration of Surplus and supplementary 
data obtainable from the owning agency, and a 
personal inspection of the property and vicinity by 
representatives of the Regional Office. The steps 
I leading to final classification and delineation of the 
portion of the installation to be disposed of under 
! this program require separate identification of 
chapels, Red Cross structures and improvements, 
airport property, industrial property, structures 
and other improvements for which the best future 
use is for use off-site, and Section 23 Real Property. 

u i. (3) War Housing and Similar Property. War 
Housing and similar structures and facili¬ 
ties, and the sites thereof and land which 
is determined to be essential to the use of 
such property. 

‘War Housing’ means real properties 
improved with housing structures, acquired 
or constructed by the Government subse- 
sequent to September 8,1939, either (1) for 
i the purpose of housing servicemen, war 

workers, and their families, or (2) by the 
use of such funds earmarked or appropri¬ 
ated for the housing of persons engaged in 
national defense activities, and their fami¬ 
lies.” 
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WAA Form 1219 
(Rev. 4/30/47) 

Formerly WAA Form 2019 

United States of America 
War Assets Administration 

Real Property Classification 

1. Property Identification—U. S. Naval Training Cen¬ 
ter, Lido Beach, Nassau County, Long Island, New York. 

2. Area—Approx. 169.506 Fee-owned Land. 

3. WAA Case Number—N-N.Y.-125 
Owning Agency Number—(Navy) 212 
Date of Declaration—May 5 ,1947 


4.— 

Re-classification Estimated 

Cost 

(08a) Commercial—Section 23—Real Property 
Approx. 54.7 Acres Fee-owned Land and 
Improvements (See Note *) . $1,800,000 

(07) On Site Use—Non Section 23—Real 
Property (Sewerage & Water Systems) 

(Off Leasehold—See Note ••) . 415,000 

(07a) On Site Use—Non Section 23—Real 
Property (War Housing) Approx. 

114.806 Acres Fee-owned Land (See 

Note *) . 3,296,977 


Total—$5,511,977 






Defendants’ Exhibit D, Annexed to Affidavit of 
Thomas B. Peyton 

5. Remarks—This declaration covers the interest of the 
Navy Department in the entire property commonly known 
as Lido Beach Hotel and Country Club situated in Long 
Beach, Nassau County, Long Island, New York and form¬ 
erly used as a Naval Training Center, and supersedes Par¬ 
tial Reclassification dated July 21, 1947. This property 
comprises approximately 169.506 Acres of land, which is 
divided into two tracts separated by Lido Road. The hotel 
site is situated south of Lido Road while the Country Club 
lies north of the road. Prior to government acquisition 
in 1942, the property was used as an exclusive beach resort 
and occupancy by the Navy has only delayed but not al¬ 
tered a potential similar post-war use* 

The Navy Department made improvements and altera¬ 
tions to the existing Hotel and Country Club structures 
and constructed temporary type Navy buildings and im¬ 
provements, principally on the so-called Country Club 
area. The golf course was almost entirely destroyed by 
building operations and cannot be restored until existing 
temporary structures are removed. The Hotel and Country 
Club buildings can be rehabilitated at once. 

Note * (See other side.) 

Note # * The water supply and sewerage systems were 
partially constructed on or across private lands 
without government legal title or interest being 
acquired and is, therefore, Off Leasehold. 

Recommended Approved 

Charles E. Callahan Harry Hilnes 

Director Appraisal Division Assoc. Deputy Zone 
October 27, 1947 Administrator, ORPD, Z1 

October 27, 1947 
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Defendants’ Exhibit D, Annexed to Affidavit of 
Thomas B. Peyton 


Note* Breakdown of Estimated Costs for Classifications 
(08a) and (07a) include Acquisition $1,130,000 and 
$170,000, with Construction of $670,000 and $3,126,- 
000 respectively, as indicated by SPB-5 and Ap¬ 
praisal Consultant’s Report. 

The temporary buildings located on the Country 
Club property north of Lido Road, consisting of 
barracks, Quonset huts, mess hall, dispensary, 
recreation and service buildings are now occupied 
as emergency Veterans Housing under jurisdic¬ 
tion of New York Housing Authority, by virtue 
of a permit granted to Federal Public Housing 
Authority by the Navy Department dated October 
26, 1946. 

Permanent records are on file in the office of 
the Commandant, Third Naval District, 90 Church 
Street, New York, New York. 

P. J. Greenough 

P. J. Greenough 
Appraiser 

P JG :roi 


October 17, 1947 

C. B. Batman 

Acting Chief, Declaration 
Analysis and Classification 
Branch 
Nov. 5/47 


Philip A. Tharp 
Real Property Executive 
Assistant 
Nov. 101947 


Defendants’ Exhibit F, Annexed to Exhibit A 


ND3/N1-13 
F-5 WRD/pp 


Oct. 26, 1946 


My dear Mr. Seaver: 

Reference is made to your letter of October 21, 1946, 
to the Chief of the Bureau of Yards and Docks, Navy 
Department, in which the Federal Public Housing Au¬ 
thority requests transfer by revocable permit pursuant to 
Title V of the Lanham Act, as amended, all of that prop¬ 
erty commonly known as the Lido Beach property, Long 
Island, New York, except that portion leased to The 
United Nations. 

In response to this request, the Navy Department, as 
Permittor, hereby extends to the Federal Public Housing 
Authority as Permittee, the use for emergency housing of 
veterans of that property described in Exhibit “A” hereto, 
and delineated on plat entitled “Map of U. S. Naval 
Training Center, Lido Beach, L. I., New York” dated 
June 30, 1945, and designated Exhibit “B” hereto on the 
following terms and conditions: 

(a) This permit shall not be construed as giving the 
Permittee any rights of a permanent nature in the 
land or improvements, custody of which is trans¬ 
ferred pursuant hereto. 

(b) This permit shall be revocable at will by either 
party, or its assignee, upon giving the other party, 
or its assignee 60 days notice of intent to terminate. 

(c) All costs in connection with operation, maintenance, 
repairs and construction of improvements occur- 
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Defendants' Exhibit F, Annexed to Exhibit A 

ring after this date shall be borne by the Federal 
Public Housing Authority or its assignee. 

(d) Nothing herein shall be construed as precluding 
the Navy Department from declaring surplus to 
War Assets Administration, or its successor, or 
transferring to any other Government Agency this 
property under the provisions of the Surplus Prop¬ 
erty Act of 1944, Public Law No. 457—78th Con¬ 
gress, or any other applicable Act. 

(e) Any assignment of this permit by the Federal Pub¬ 
lic Housing Authority or its assignee, shall be 
made only to a Public authority or agency as dis¬ 
tinguished from a private operator for profit. 

(f) The Permittee shall be entitled to construct any 
additional improvements on the land covered by 
this permit which may be necessary for the pur¬ 
pose of providing emergency housing, and title to 
such improvements shall remain in the Permittee 
with full right to remove same prior to termina¬ 
tion of this permit, or if agreeable to the Permittor, 
within a reasonable time thereafter. 

(g) If required by the Permittor, the Permittee shall, 
upon the termination of this permit, return the 
land and improvements to the Permittor in sub¬ 
stantially the same condition as that existing as 
of this date, reasonable and ordinary wear and 
tear, and damages by the elements or by circum¬ 
stances over which the Permittee has no control, 
excepted. 

(h) In the event that death or injury occurs to any 
person, or loss, destruction or damage occurs to 
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any property in connection with the maintenance, 
operation, repair or use of the premises, occa¬ 
sioned by the acts or omissions of the Permittee, 
its agents, employees, servants, or assigns, the 
Permittee agrees to indemnify and save harmless 
this Department from and against any loss, ex¬ 
pense, claims or damages to which the Permittor 
may be subject as a result of such death, injury, 
loss, destruction or damage. 

For the information of the Federal Public Housing 
Authority, the Navy Department has entered into a lease 
with The United Nations, effective as of September 3, 
1946, giving that organization the use of the Lido Beach 
Hotel and adjacent beach area not included in this permit, 
for a term of three years, renewable for an additional 
two years. This Department has been advised informally 
that The United Nations may desire to terminate its lease 
in the spring or summer of the year 1947. While no de¬ 
termination has been made by this Department, it is pos¬ 
sible that if The United Nations terminates this lease 
prior to the expiration thereof, the Department may de¬ 
clare surplus to War Assets Administration the entire 
Lido Beach property, including both that covered by The 
United Nations lease, and that covered by this permit. 
Also, while the right to transfer jurisdiction to other Gov¬ 
ernment Agencies is reserved, this Department has no 
knowledge of any agency other than the Federal Public 
Housing Authority which may be interested in such a 
transfer. 
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The Department requests that acceptance of custody 
of the property under this permit be acknowledged. 

Sincerely yours, 

/s/ W. John Kenney 

Mr. W. P. Seaver, 

Assistant Commissioner for 
Development & Reutilization, 

Federal Public Housing Authority 
Washington, D. C. 

CC: EXOS, Records Sec. Rm. D-205 

Prepared by: 

W. R. Dudley 

Real Estate Division 

Bureau of Yards and Docks 
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Navy Department 
Washington 25, D. C. 

Address reply to 
The Bureau of Yards and Docks 
and refer to 

ND3/N1-13 
C33-63-LB 
F-5-5B/DWA :lr 

21 April 1947 

War Assets Administration 
Deputy Administrator 
Office of Real Property Disposal 
RFC Annex #2 

Second and “D” Streets, N. W. 

Washington 25, D. C. 

Gentlemen: 

The Navy Department lias determined that the entire 
property, commonly known as the Lido Beach Hotel and 
Country Club located at Long Beach, Nassau County, New 
York, is in excess of naval requirements and proposes to 
declare the property as surplus to War Assets Administra¬ 
tion subject to the lease granted to the United Nations 
and the permit granted to the Federal Public Housing 
Authority hereinafter mentioned. 

This property comprises a total of approximately 172.31 
acres of land which are divided into two tracts separated 
by Lido Road, the so-called Country Club being situated 
north of the road and the hotel site south of the road. The 
Government took possession of the property under a lease- 
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hold on September 8,1942, and later terminated such inter¬ 
est and acquired fee title to the property at a cost of 
approximately $1,300,000. Thereafter, improvements con¬ 
sisting of barracks buildings, quonset huts, a large mess- 
hall, a dispensary, a recreation building, an anti-aircraft 
firing range and several other service and subsidiary build¬ 
ings of temporary construction, including utilities, were 
made to the property at an approximate cost of $4,142,- 
700.00. The majority of this sum was spent for the erec¬ 
tion of buildings and improvements on the Country Club 
tract. 

The United Nations now occupies that portion of the prop¬ 
erty known as the hotel site and adjacent ocean frontage 
(with the exception of a small ocean frontage at the east¬ 
ern end) containing approximately 54.7 acres of land, such 
occupancy having been granted to the United Nations 
through a lease entered into between the Government and 
the United Nations dated 3 September 1946. It desires 
to continue in possession of the property until on or about 
15 September 1947, at which time this lease will be termi¬ 
nated by the Navy Department. 

The New York Housing Authority occupies the remainder 
of the premises, comprising about 117.61 acres of land 
known as the Country Club tract, for emergency veterans 
housing by virtue of a permit granted to Federal Public 
Housing Authority by the Navy Department dated October 
26, 1946. The Federal Public Housing Authority will be 
informed of the declaration of the property and transfer 
of jurisdiction over this permit to War Assets Adminis¬ 
tration. 

There are enclosed for your information a copy of permit 
granted to Federal Public Housing Authority with a map 
attached thereto showing the location of buildings erected 
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on the property, a copy of the lease entered into between 
the Government and the United Nations, and a copy of the 
Declaration of Taking containing a description of the prop¬ 
erty being declared surplus and a map attached thereto 
nlarked Exhibit “B” showing the area acquired. Copies 
of court proceeding, which will be forwarded in connection 
with the formal surplus declaration, discloses the former 
owners of the property or interests therein to be: 

Lido on the Ocean, Incorporated 
Frank Seiden 
Milton Seiden 
Leon Seiden 

Manufacturers Trust Company 

Sterling National Bank and Trust Company. 

The Bureau will make the formal declaration to War 
Assets Administration covering this facility when all data 
necessary for such action has been assembled, which is 
expected to be within the next two weeks. Pending such 
formal declaration, War Assets Administration is re¬ 
quested to proceed 'with such action looking to disposition 
of the property as may he deemed appropriate. 

Very truly yours, 

• Willis R. Dudley, 

By direction of Chief of Bureau. 

Enel.—3 

CC: Com Three 
BuPers 
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(conformed copy) Contract No. HA(VN-30286)mph-l 

Page 1 of 8 

FPHA-SP-1481-8 Project VN-30286 

i 9-18-46 (Place) Lido Beach, L.I.,N.Y. 

National Housing Agency 
i Federal Public Housing Authority 

i Lease With Local Body to Provide 

! Certain Facilities for Temporary Hous¬ 

ing Pursuant to Title V (as Amended) 

I OF THE LaNHAM ACT 

[For use with local bodies for providing 
1 temporary housing in structures owned or 

controlled by the Government on land leased 
! or owned by the Government and converted 

i (where required) by the local body at its sole 

i expense to provide temporary accommoda¬ 

tions under Title Y of the Lanham Act; 

! with provisions relating to conversion and 

reconversion.] 

This permit, made this 4th day of November, 1946 by 
the United States, acting by the Commissioner of the Fed¬ 
eral Public Housing Authority, or any successor to its 
! powers, functions and duties, hereinafter called the FPHA 
represented by the officer executing this instrument, and 
I the State of New York, herein called the local body; 

# • • 
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i Statement of Questions Presented 

1. The first question is whether plaintiffs, who are 
former owners of real property seized by the Navy for 
war purposes, are entitled to the preference conferred on 
former owners by Section 23 of the Surplus Property Act 
of 1944, Act of Oct. 3, 1944 c. 479 (58 Stat. 777) U. S. C. 
Title 50 App. Sec. 1632, namely to reacquire their property 
at the statutory price, or whether their property falls 
within any of the exceptions in that Section so that plain¬ 
tiffs have no preference. 

2. The second question is whether plaintiffs * rights had 
so matured that they survived expiration of the Surplus 
Property Act on December 31, 1949. 
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STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


Jurisdictional Statement 

Appellate jurisdiction is under Act of June 25, 1948, 
c. 646 (62 Stat. 929), U. S. C. Tit. 28, Sec. 1291, the appeal 
being from a final judgment of the United States District 
Court for the District of Columbia. 

Federal jurisdiction exists: (a) under Act of June 25, 
1948, c. 646 (62 Stat. 930), U. S. C. Tit. 28, Sec. 1331 
because the rights of the parties are governed by the Sur¬ 
plus Property Act of 1944 and (b) under id., Sec. 1332 in 
that plaintiffs are citizens of New York and New Jersey 
(Jt. App. 1), defendants citizens of the District of Columbia 
(Jt. App. 2) and the amount in suit exceeds $3,000.00 (id.). 
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1 Statement of the Case 

A. Nature of the Appeal 

Plaintiffs appeal. The judgment (Jt. App. 53) (a) 
denied plaintiffs’ motion for a temporary injunction and 
(b) on defendants’ cross-motion for summary judgment, 
dismissed the complaint. The Court (Keech, D.J.) wrote 
no opinion and made no findings or conclusions. 

An injunction pending appeal was granted (Tamm, D.J.) 
on plaintiffs’ filing a $40,000.00 bond (Jt. App. 52). 


B. Nature of the Action 

The complaint (Jt. App. 1), alleges that plaintiffs for¬ 
merly owned real property in Nassau County, New York; 
that the Secretary of the Navy took possession of and, 
later, title to the property for the United States under the 
War Powers Act; that during the war the premises were 
used as a Naval Training Station; that in May 1947, the 
Secretary declared the property surplus for disposal by 
defendants, Administrator and Liquidator of the War 
Assets Administration; that the Surplus Property Act of 
1944, Act of Oct. 3,1944 c. 479 (58 Stat. 766) U. S. C. Title 
50 App. Sec. 1611 et seq. fixed in Sec. 23(d), U. S. C. 
1632(d), a statutory price at which former owners had the 
right to repurchase their property; that pursuant to that 
Statute plaintiffs reacquired a part of their former prop¬ 
erty, but that, in disregard of the Statute, defendants have 
advertised the rest for public sale; that plaintiffs are 
ready, able and willing to repurchase that remainder at 
the statutory price. Plaintiffs pray that defendants be 
enjoined from disposing of the property except subject to 
plaintiffs’ prior right 
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Issue was joined below on plaintiffs’ motion for a pre¬ 
liminary injunction (Jt. App. 6) and on defendants’ cross¬ 
motion for summary judgment (Jt. App. 36). In the mo¬ 
tion, plaintiffs claimed the priority granted in the statute. 
In the cross-motion, defendants contended that plaintiffs’ 
property fell within one or more of the exceptions set forth 
in the statute. 

Pending appeal, defendants moved in this Court to dis¬ 
miss the appeal and to affirm the judgment on the ground 
that the Surplus Property Act had expired on December 
31, 1949 after this action had been begun, but before the 
motions were argued in the Court below. This Court denied 
the motion to dismiss. 


C. The Facts 

1. Plaintiffsf Former Property 

Plaintiffs’ pre-war property was a continuous area of 
169 acres at Lido, Long Island, which is 25 miles from 
mid-Manhattan (Jt. App. 10, R. Plffs.’ Ex. A). 

On the property was an integrated resort known as The 
Lido Beach Club. It offered luxurious hotel accommoda¬ 
tions, one-half mile of Atlantic Ocean beachfront, one of 
the world’s five outstanding golf courses, indoor and out¬ 
door swimming pools, cabanas, tennis courts and other 
appurtenances (R. Plffs.’ Exs. B to H, inc.). In such 
proximity to New York City, allowing daily commuting, 
this combination of facilities made Lido unique (Jt. App. 
18). 

We respectfully refer the Court to Exhibit B annexed 
to the moving affidavit of Milton Seiden which gives a 
birdseye view of the whole property and to Exhibits C to 
H, inclusive, which will convey to the Court, better than 
words, the character of plaintiffs’ property. 
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The resort was operated as a proprietary club; that is, 
plaintiffs selected the members and made the profit or loss, 
as distinguished from the usual mutual membership club 
where the members select and operate. 

2. The Taking and the Use of the Property by the Navy 

The Secretary of the Navy seized possession of the 
entire premises for war purposes on September 8,1942 and 
took title on April 5, 1945 (Jt. App. 55). 

The Navy established there The Lido Naval Training 
Station. It utilized the big club house (hotel) and the 
other structures plaintiffs had there. In addition, the Navy 
built, on the golf course, target ranges, training courses 
and a number of temporary cinder block structures which 
served as barracks, administrative buildings, warehouses, 
etc. (R. Defs.’ Exs. D and E filed Jan. 24,1950). 

The Navy ceased using the property shortly after the 
war (the date was unknown to defendants, Jt. App. 38). 
There was no dispute about the fact that when the Navy 
stopped using the property, the property was Section 23 
Real Property; that is, had the United States then disposed 
of the property, it would necessarily have done so subject 
to plaintiffs* priority as provided in the Surplus Property 
Act. 

3. Surrender of the Property by the Navy and the 

Subsequent Alteration 

The property was declared surplus, as a unit, on May 
5, 1947 (Jt. App. 54). On that date the Secretary of the 
Navy turned it over to these defendants for disposition in 
accordance with the Surplus Property Act. It is its char¬ 
acter on that day which determines whether it is within 
Section 23 or without it. The Declaration of Surplus reads 
in part: 
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“4. Use of property when acquired—Resort. 

“5. Opinion of best future use—-Resort” (Jt. 

App. 54). 

Theretofore, on September 19, 1946, the Secretary had 
given a revocable lease (R., Defs.’ Ex. E filed Jan. 24,1950, 
p. 8, par. 10) to the 54 southerly acres (hereafter called 
the hotel property) to the United Nations. He had given a 
revocable permit (Jt. App. 64) to the northerly 115 acres 
(hereafter called the golf course*) to the Federal Public 
Housing Administration which in turn had given a simi¬ 
larly revocable permit to New York State’s Housing Divi¬ 
sion (id. and R., Defs.’ Ex. F filed Feb. 8, 1950, p. 6, par. 
3.02). These temporary uses, however, did not prevent his 
declaration of the whole parcel, as a unit, as surplus. 

The United Nations did not keep the hotel property very 
long; it returned it to defendants; defendants recognized 
that that was Section 23 property and resold it to plain¬ 
tiffs pursuant to the section’s priority provisions (Jt. App. 
14). The subject matter of the present litigation is, there¬ 
fore, the golf course.** 

Let us examine, then, specifically to see what New York 
State did with that portion of the premises which is in 
question. 

1. New York State altered 23 barracks buildings. Ex¬ 
terior views of the buildings, as altered, appear on Exhibits 
I and L annexed respectively to the moving affidavits of 
Milton Seiden and Israel Flapen. On the interior, the State 
partitioned the long barracks halls into separate compart¬ 
ments all roughly 28' x 37' each (Jt. App. 31; R., Defs.’ Ex. 

•Actually, the hotel part of the property contained 3% holes of the golf 
course, roughly 35 acres, so that a portion of the golf course was returned to 
plaintiffs in 1947. 

•• In September 1949 defendants, unknown to plaintiffs, sold or gave away 
to a school district some 35.8 acres of the golf course so that there is involved 
in the present litigation something less than the whole golf course. The part 
thus severed must be a matter for later consideration. 
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D filed Jan. 24,1950, p. 19, gives size of barracks overall). 
It put a separate outer door in each compartment (Ex. I, 
supra), A separate outdoor wooden staircase was con¬ 
nected to each such outer door (id.). Within each com¬ 
partment the necessary plumbing connections and fixtures 
were installed and presumably there are interior parti¬ 
tions within each compartment (Jt. App. 31). 

2. The full cost of the alteration, approximately $2,000 
a unit, was paid by New York State (Jt. App. 31, 64-5, 71). 

3. The 23 barracks buildings are spread out over 23.8 
acres (Jt. App. 9). That area was fenced off from the 
remaining 92 acres (Jt. App. 32) and the latter have not 
been touched since the Navy left by either New York State 
or the United States (Jt. App. 31). The condition of those 
buildings may be seen on Exhibits J, K, M and N annexed 
to the moving affidavit of Israel Flapan. 

4. Thus, the New York area, today, is some 20% of the 
whole 115 unreturned acres and some 14% of the whole 
tract taken from plaintiffs. 

5. On May 5,1947, New York State’s project was only 
20% complete (Jt. App. 46), so that at that time, there was 
emergency housing on not more than 4% of the unreturned 
area and 3% of the whole. 

Because public funds were used and it was not neces¬ 
sary that there be a return (the permit to New York State 
provided that any excess return should go to the United 
States, R., Defs.’ Ex. F filed Feb. 8, 1950, p. 6, par. 2.07), 
the apartments are rented for $38 a month each and are, 
naturally, fully occupied (Jt. App. 33-4). 

On the 115 acres, in addition to the 23 barracks build¬ 
ings, there are 36 Quonset huts, a dispensary with two 
ward wings, three warehouses, one library or reception 
building, one administration building, one mess hall, one 
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recreation hall, one lumber shed, two bus shelters, one paint 
house, one fire house, one brig, one gate house, one boat 
repair shed and one gas chamber (R., Defs.’ Ex. E filed 
Jan. 24, 1950, plat). Except for the Quonset huts, each of 
these structures is built of cinder block (Jt. App. 30-1). 

Defendants have not contended and are not in a posi¬ 
tion to contend that the barracks themselves constituted 
Section 23 Real Property. They have ruled elsewhere (for 
example, in the Chilkoot Barracks Project) that a barracks 
project on an army post is Section 23 Real Property and 
the priorities afforded by Section 23 apply. See O’Harr a 
v. Littlejohn, 69 F. S. 274 (D. C., D. C., 1946). 

Defendants do not contend that the housing is an eco¬ 
nomic undertaking. They admit, by failing to deny, that 
the presence of the altered barracks actually makes the 
property worth less than it would be worth if vacant (Jt. 
App. 32, 36), that the temporary structures create an eye¬ 
sore (Jt. App. 35), that the layout is that of a Naval Sta¬ 
tion and not of a housing development and does not com¬ 
ply with FHA rules (Jt. App. 34-5), that no private entre¬ 
preneur would have made the alteration, even with free 
ground rent, because it cannot ultimately return the invest¬ 
ment (Jt. App. 35). 

Defendants, in their advertisement of sale, described 
the property as including certain “temporary cinder block 
structures’’ being used for “veterans’ emergency housing” 
(Jt. App. 8-9). 


D. The Exceptions Claimed 

A copy of Sec. 23 is annexed (Appellants’ App. 2a). 

For defendants’ purposes, Section 23(a) reads: 

“ (1) The term ‘real property’ # • • does not include 
(A) commercial structures constructed by, at the di- 
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rection of, or on behalf of any Government agency, 
(B) commercial structures which the Administrator 
determines have been made an integral part of a 
functional or economic unit which should be disposed 
of as a whole, and (C) war housing, industrial plants, 
factories, airports, airport facilities, or similar struc¬ 
tures and facilities, or the sites thereof, or land 
which the Administrator determines essential to the 
use of any of the foregoing;” 

At various times defendants have made different claims 
as to which of the exceptions included plaintiffs’ property. 

Plaintiffs learned much later (Jt. App. 14, 47, 49-50) 
that defendants, in 1947, had classified the property as 
“war housing” and thus within exception (C). This is 
defendants’ major contention now. 

Their classification dated October 27,1947 reads in part: 

“Prior to government acquisition in 1942, the 
property was used as an exclusive beach resort and 
occupancy by the Navy has only delayed hut not al¬ 
tered a potential similar post-war use” (Jt. App. 62). 
(Italics ours.) 

It continues: 

“The temporary buildings located on the Country 
Club property north of Lido Road, consisting of bar¬ 
racks, Quonset huts, mess hall, dispensary, recreation 
and service buildings are now occupied as emergency 
Veterans Housing under jurisdiction of New York 
Housing Authority, by virtue of a permit granted to 
Federal Public Housing Authority by the Navy De¬ 
partment dated October 26, 1946” (Jt. App. 63). 

This ties in with the Navy Secretary’s opinion on May 
5,1947 as to its proper classification: 

“4. Use of property when acquired—Resort 

“5. Opinion of best future use—Resort” (Jt. 
App. 54). 
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But in 1949, at a hearing before the defendants’ Gen¬ 
eral Board, defendants contended that the altered barracks 
also constituted * 1 commercial structures”, and that they 
brought the whole area within exceptions (A) and (B) above 
(Jt. App. 16, 17). In the Court below this contention was 
apparently abandoned. 

In the District Court, defendants’ counsel claimed that 
if the property was neither “war housing” nor “commer¬ 
cial”, then the property fell within the exception of “simi¬ 
lar structures and facilities”, that is, still another part of 
exception (C) above. 

We submit that all of these claims, original and belated, 
are transparently insincere and without substance. 

E. The Proposed Sale 

Plaintiffs first learned in June 1949, from the newspa¬ 
pers, that the defendants were about to sell the golf course 
to the highest bidder (Jt. App. 19). Plaintiffs immediately 
reasserted their priority and their readiness, ability and 
willingness to purchase at the statutory price, but to no 
avail (Jt. App. 19-20). Defendants do not question that 
plaintiffs exhausted all their remedies. 

On December 21, 1949, defendants advertised for sale 
the acreage including 

“temporary cinder-block structures * * * subject to 
existing occupancy of 23.8 acres for veterans* emer¬ 
gency housing until September 30, 1954” (Jt. App. 
8-9). (Italics ours.) 

Plaintiffs promptly reasserted that they were ready, 
able and willing to buy at the statutory price (Jt. App. 4, 
26) and they, then, commenced this suit. 
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F. The Property Is Unique 

The acreage in question is truly unique, not just in the 
sense that equity regards all real property as unique (Jt. 
App. 11-2, 13, 18). 

Without the golf course, plaintiffs have a truncated re¬ 
sort. There is no other place for a golf course and there 
are no nearby courses. The meaning of the golf course to 
the resort was expressed in 1942 by an appraiser as fol¬ 
lows: 

“With all of these combined features, the land can¬ 
not be valued as separate and distinct lots nor can 
its value be gauged by a comparison of sales of simi¬ 
larly located property in the immediate vicinity. The 
value of this club, to me, lies distinctly in its en¬ 
tirety, its proximity to New York City, its one-half 
mile of ocean front and its easy access by train and 
vehicle traffic to the many millions of people who 
live within easy distance of the club’s back door. 

“The main club house alone, its one-half mile of 
ocean front or the golf course did not make this in¬ 
vestment, but all of the features combined proved its 
success” (Jt. App. 18-9). 

The inadequacy of damages is, therefore, apparent. 


Statutes and Regulations Involved 

The relevant portions of the Statutes and Regulations 
which are or may be involved are annexed hereto as an Ap¬ 
pendix. 
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Statement of Points 

In this brief we shall make the following points: 

1. The alteration by New York State in 1947 did not 
create “war housing”. 

A. “War housing” means housing built by the 
Government after 1939 for aid in prosecuting the 
war. 

B. No new meaning was infused in “war hous¬ 
ing” after the war was over. 

C. The fact that the barracks were turned over 
to New York State pursuant to an amendment added 
to the Lanham Act did not make the 1947 alteration 
by New York State war housing. 

D. Defendants’ own definition of war housing in 
their regulations excluded plaintiffs’ property. 

2. Congress intended that the character of the prop¬ 
erty as a unit should determine its disposition. 

3. The property did not fall within the exception of 
commercial structures. 

4. The property did not constitute “similar structures 
or facilities”. 

5. Defendants cannot, by classifying the property, oust 
the courts of jurisdiction to construe the Act of Congress. 

6. The expiration of priorities on December 31, 1949 
did not affect plaintiffs’ rights which had matured. 

7. The jurisdiction of the Court to grant the injunction 
is clearly settled. 
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Summary of Argument 

Congress, in the Surplus Property Act of 1944, Act of 
Oct. 3, 1944, c. 479 (58 Stat. 765) U. S. C. Title 50 App. 
Secs. 1611 et seq. granted former owners of real property 
taken for war purposes, a preference to reacquire their 
property when the United States decided to dispose of it. 
To the rule there were exceptions, but plaintiffs’ case falls 
within the rule and not the exceptions. 

During the war, naval barracks were built on a small 
part of the golf course portion of plaintiffs’ property. In 
1947, under a revocable permit from the United States, 
New York State altered the barracks into emergency apart¬ 
ments of a wholly temporary nature, the buildings them¬ 
selves being of temporary cinder-block construction. 

Defendants do not claim the barracks came within any 
exception until 1947. They claim that the alteration in 
1947 by New York State brought the whole area within one 
or more of four exceptions in Sec. 23. The alteration on 
the critical date covered 3% of the whole area. 

Defendants’ major claim—that, in 1947, the property 
became “war housing”—is contrary to the normal meaning 
of “war housing” as manifested by the legislative history, 
by defendants’ own Regulations and by common usage. It is 
evident 1) that the conversion did not create war housing 
because the alteration occurred two years after the war 
was over, 2) that the Statute referred only to housing built 
or acquired by the United States and the alteration was 
made by New York State and does not belong to the United 
States, 3) that “war housing” was excepted from the Sur¬ 
plus Property Act because the Lanham Act, Act of Oct. 14, 
1940, c. 862 (54 Stat. 1125) U. S. C. Title 42 Secs. 1521 et seq. 
had directed the National Housing Administration to dis¬ 
pose of “war housing” in accordance with entirely dif- 
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ferent principles, so that if this were really “war housing’* 
the property would not have come to defendants for dis¬ 
posal at all, and 4) that the character of the whole tract 
was decidedly that of a summer resort and not a housing 
area merely because a fraction of it was used for housing. 

The incident or accident that the portion of the area 
was turned over to New York under a statute added to the 
Lanham Act, post-war, is of no significance. After the war 
the Lanham Act, supra , became a repository of veterans’ 
benefits, some of which had no relation to housing whatso¬ 
ever. And this particular form of housing was constantly 
distinguished from war housing by Congress. 

The alteration having no possible commercial aspect, it 
did not bring the barracks within any of the other excep¬ 
tions urged by defendants. 

The meaning of the Act of Congress is to be determined 
by the Courts, not by the Administrator. The latter may 
classify property for administrative purposes and exercise 
discretion within the mandate of Congress but he was given 
no power to supersede Congress as legislators or the Courts 
in their judicial function of construction. 

Nor does the refusal of defendants to deed the prop¬ 
erty to plaintiffs before December 31, 1949, when the Sur¬ 
plus Property Act expired, make any difference. Plaintiffs’ 
rights were matured then; they then had a statutory right 
to receive their deed—for defendants had determined that 
the United States should sell the property and had adver¬ 
tised it for sale and plaintiffs had asserted that they were 
ready, able and willing to buy at the statutory price. De¬ 
fendants’ adamant refusal to convey until the statute ex¬ 
pired did not render plaintiffs helpless as defendants re¬ 
mained in office with power to make a deed to the proper 
purchaser. 
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Jurisdiction to restrain wrongful disposition by defend¬ 
ants—-disposition contrary to the mandate of Congress— 
is settled by Larson v. Domestic a/nd Foreign Commerce 
Corp., 337 U. S. 689, 93 L. ed., 1636 (1949). 

Tbe sovereign’s action was that of Congress and the 
President. When defendants proposed to act contrary to 
the sovereign’s action, theirs became individual action, 
subject to injunction. 

Defendants have advertised the property for sale— 
there is no question of compelling the defendants to decide 
to part with it—and the only question is to whom and for 
how much. The Government—Congress and the President 
—have determined that. 

The injunction should be granted to prevent irreparable 
damage to plaintiffs. 


POINT I 

The alteration by New York State in 1947 did not 
create “war housing”. 

A. “War Housing” Means Housing Built by the Govern¬ 
ment After 1939 for Aid in Prosecuting the War 

Prior to 1940, the United States built no housing except 
* 4 slum clearance” or 44 low-cost” housing. 

When war broke out in Europe, this country became 
4 ‘the arsenal of democracy”. Munitions plants went up, 
workers migrated to them and new housing was needed. 

Since we were not at war and it was impolitic to use 
the word “war”, Congress, on June 28,1940, passed c. 440 
(54 Stat. 676) entitled “An Act to expedite national de¬ 
fense, and for other purposes”. Title I referred to ships, 
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aircraft, machine tools, etc. Title II (54 Stat. 681) U. S. C. 
Title 42, Secs. 1501-5 inc. authorized the purchase, con¬ 
demnation and construction of housing “for persons en¬ 
gaged in national defense activities. ,, 

This was followed, on October 10, 1940, by “An Act to 
expedite the provision of housing in connection with na¬ 
tional defense, and for other purposes.” This was the 
Lanham Act (supra, p. 12). In U. S. C. there was added 
to Title 42 a new Ch. 9, entitled “Housing of Persons 
Engaged in National Defense”. The Act of June 28,1940 
became Title I thereof and the Lanham Act Title II. For 
the purposes of this brief, we shall refer to all of Ch. 9 
as the Lanham Act. U. S. C. Sec. 1501 reads: 

“No project shall be developed or assisted • # * ex¬ 
cept with the approval of the President and upon 
a determination by him that there is an acute short¬ 
age of housing in the locality involved which impedes 
the national defense program.” 

Sec. 1521 reads: 

“In order to provide housing for persons engaged 
in national-defense activities, and their families, and 
living quarters for single persons so engaged, in 
those areas or localities in which the President shall 
find that an acute shortage of housing exists or im¬ 
pends which would impede national-defense activities 
and that such housing would not be provided by pri¬ 
vate capital when needed, the Federal Works Ad¬ 
ministrator (hereinafter referred to as the ‘Ad¬ 
ministrator’) is authorized:” 

As we shall now show, it was this housing, built under 
the Lanham Act that constituted “defense housing” before 
the war and “war housing” when the war began. The 
Act referred to “family-dwelling units” (Sec. 1521(b)) or 
“dwellings” (Sec. 1502) and authorized the Administrator 
“to assure the availability of dwellings in such localities 
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for such persons and their families” (Sec. 1503). Barracks 
were not built under this law and, as we have said, defend¬ 
ants do not even claim that “barracks”, as such, consti¬ 
tuted “war housing”. 

Coordinate with construction by the Government was 
Government encouragement of private construction. Mort¬ 
gage insurance was provided by Act of Mar. 28, 1941 c. 31 
(55 Stat. 55) U. S. C. Title 12, Secs. 1736 et seq. This law 
added a new Subch. VI, entitled “Defense Housing Insur¬ 
ance” to the National Housing Act of 1934, Act of June 
27, 1934, c. 847 (48 Stat. 1246) U. S. C. Title 12, Secs. 1701 
et seq. Insurance under that Subch. was to be granted 
where the President found “an acute shortage of housing 
exists or impends which would impede defense activities.” 

Pearl Harbor Day was December 9, 1941. 

^Defense Housing Insurance” now required extensive 
change. Congress enacted “National Housing Act Amend¬ 
ments of 1942”, Act of May 26,1942, c. 319 (56 Stat. 301). 
That Act, in Sec. 14(a) substituted the name “War Hous¬ 
ing Insurance” for “Defense Housing Insurance” and 
substituted the word “war” for “defense” throughout the 
Subchapter. “War housing” within the meaning of that 
law was housing begun after January 1, 1940 (U. S. C. 
Sec. 1738(b)(2)) in areas where the President found an 
acute shortage of housing “would impede war activities” 
(Sec. 1738(a)). 

“Public defense housing”, i. e., housing built by the 
Government, made the same transition though no statute 
specifically changed its name. That transition is found in 
the words of the President and of the Congress. 

On May 27, 1942 the President’s Message to Congress 
(88 Cong. Bee. 4656) read in part: 

“From time to time I have indicated to the Congress 
the need for adequate housing facilities for the 
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workers moving in vast numbers into areas of ex¬ 
panding war production. 


“These 1,600,000 war workers need housing. • • • 

“The main vehicle for such public housing construc¬ 
tion has been the act of October 14,1940, as amended, 
known as the Lanham Act. The funds under this act 
and under other acts to provide war housing are 
practically all committed.” (Italics ours.) 

The President asked and Congress granted added Lanham 
Act funds. 

A year later, May 13, 1943, the President addressed a 
message to the Senate (89 Cong. Rec. 4396), reading in 
part: 

“Since last I communicated with the Congress on 
the subject of war housing in May, 1942, much has 
happened in the war and much has happened in hous¬ 
ing. 

“It is a noteworthy fact in relation to the whole war 
effort that under the existing war-liousing program 
more than three million workers in intense war pro¬ 
duction have been provided with necessary shelter 

• • • 

“It is hard to build houses in time of war * ' 

“The Congress * # * recently increased the authori¬ 
zation of one branch of the National Housing Agency 
to insure private investment in war-housing construc¬ 
tion * • •. 

“But in order to meet that portion of the needs * * * 
which cannot be met in any other way, some publicly 
financed war-housing construction is essential. The 
main vehicle for this purpose has been the act of 
October 14, 1940, as amended, known as the Lanham 
Act. • # • 

“• • • If the total outlays for war-housing were 
regarded as part of the cost of the plants in which 
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the workers produce, or the cost of the munitions 
and war implements which they fabricate, these out¬ 
lays would shrink to very minor proportions in this 

1 proper perspective.* * *” (Italics ours.) 

To the President, then, in 1942 and 1943 “war hous¬ 
ing^ was housing that helped us make war. 

Senate Committee Report No. 325 (Senate Misc. Re¬ 
ports, 78th Cong., 1st Sess., Vol. II, June 18, 1943) refers 
to the reasonableness of the appropriation “in the context 
of the whole additional war housing program needed to 
care for an estimated 1,100,000 war workers inmigrating 
to areas of intense war production activity” (p. 1). 

That this is precisely the sense in which the term was 
used in the Surplus Property Act is clear from the hear¬ 
ings on the bill. 

The origin of the exception of war housing can there he 
traced to John B. Blandford, Jr., National Housing Ad¬ 
ministrator. (Testimony printed in “Summary of Recom¬ 
mendations Submitted on Surplus Property Legislation” 
by War Contracts Subcommittee to Senate Committee on 
Military Affairs, 78th Cong., 2nd Session, Senate Subcom¬ 
mittee Print No. 5, dated June 5, 1944). Mr. Blandford 
informed the Committee that the Surplus Property Act 
should not provide for disposition of war housing because 
Congress had already provided therefor in U. S. C. Secs. 
1502 (by reference to id.. Sec. 1412), 1524 (Appellants’ 
App. 7a), 1553 (Appellants’ App. 8a) and 1561 (Appel¬ 
lants’ App. 8a) of the Lanham Act. Therefore, said he 
(pp. 10-12 of Sub-Committee Print) if the Surplus Property 
Act also covered disposition of Lanham housing, there 
would be conflict (1) between the two Acts and (2) between 
the two administering officers. He proposed, therefore, 
this amendment to the proposed bill: 
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“ Nothing in this Act shall be applied so as to con¬ 
flict with the disposition of war housing by the Na¬ 
tional Housing Agency in accord with the specific 
provisions of P. L. 849,76th Congress [Lanham Act] 
relating to the disposition or removal of war hous¬ 
ing.” (Italics and bracketed words ours.) 

Mr. Blandford had expressed a similar view to the House 
Subcommittee in 1943. # 

Thereupon, Congress made only three exceptions to 
Section 23, (1) war housing for the reason given, (2) in¬ 
dustrial plants and (3) factories because they were to be 
disposed of under Section 19. All other real property was 
Section 23 real property. 


B. No New Meaning Was Infused in “War Housing” After 

the War Was Over 

As the Court knows, Y-E Day was May 6, 1945 and V-J 
Day was August 14, 1945. The President, technically, 
brought the war to a close at noon December 31, 1946 by 
proclamation (Proclamation No. 2714,12 Fed. Reg. 1). 

There is no intent expressed or to be implied from any 
statute, committee report or comment to indicate that after 
the war 4 ‘war housing” became something different than 
housing built for aid in prosecution of the war. 


# Mr. Blandford wrote to Mr. Lanham on August 16, 1943: 

* ‘The bill would also appear to require, or at least permit, temporary 
war housing to be offered for sale or lease after the wax emergency for 
continuing use for dwelling purposes. In our judgment any such provi¬ 
sion would be very undesirable and would conflict with the recent amend¬ 
ments of the Lanham Act establishing the machinery to effectuate the 
removal of all temporary war housing under the jurisdiction of the Na¬ 
tional Housing Administration as soon after the war as may be prac¬ 
ticable in the public interest.” Hearings before the Subcommittee of 
the Committee on Public Buildings and Grounds, House of Bepresentativea 
78th Cong., 2nd Sees., “Bills relating to Disposition of Surplus Prop¬ 
erty,” p. 3. 
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C. The Fact That the Barracks Were Turned Over to New 

York State Pursuant to an Amendment Added to the 

Lanham Act Did Not Make the 1947 Alteration by New 

York State War Housing 

Defendants ’ whole claim can be stated in this syllogism: 
(a) during the war Lanham Act housing was “war hous¬ 
ing”; (b) after the war P. L. 292 of 1945, among other 
more important things, allowed any unused Federal struc¬ 
ture, including barracks, to be turned over to States and 
their agencies for use for temporary shelter; (c) this en¬ 
actment was added to Title V of the Lanham Act; (d) 
therefore, post-war altered barracks were “war housing’’. 

While we believe it is evident that this is a nor^seqmtur, 
we respectfully submit the legislative history to prove it so. 

Months before V-J Day, partial demobilization and 
shifting of sites of war-production produced housing im¬ 
balance; excess housing where plants were closed, short¬ 
age where soldiers and workers went home. Therefore, 
Congress, in Act of June 23, 1945, c. 192 (59 Stat. 260), 
added a new Title V to the Lanham Act, U. S. C. Title 42, 
Secs. 1571-3, permitting the Administrator to transfer mov¬ 
able war housing from surplus areas to shortage areas. 

Then, sooner than anticipated, came V-J Day and the 
housing situation became acutely worse. Thirteen million 
were to be demobilized from the Armed Forces by Decem¬ 
ber 31, 1945 (House Misc. Reports, 79th Cong. 1st Sess., 
Volt VI, Report No. 1442, p. 2). Munitions centers were 
closing; millions of war workers were going home. The 
imbalance was accentuated. 

It was in this setting that Senator Mead of New York, 
on November 29, 1945, introduced Joint Senate Resolution 
No; 122, which became the P. L. 292 relied on by defendants. 
Act of Dec. 31,1945, c. 657 (59 Stat. 674) amending Title V, 
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Sec. 502, TJ. S. C. Title 42, Sec. 1572. Its main purpose and 
effect were the appropriation of funds to expedite the re¬ 
moval of surplus war-housing from deserted areas to the 
newly-congested areas. Secondarily, and without any ap¬ 
propriation whatever therefor, it contained the provision 
relied on by defendants here: 

“(b) Upon request of the National Housing Ad¬ 
ministrator, any Federal agency having jurisdiction 
or control of structures or facilities (including lands, 
improvements, equipment, materials, or furnishings) 
which are no longer required by such agency and 
which, in the determination of said Administrator, 
can be utilized to provide temporary housing for dis¬ 
tressed families of servicemen, for veterans and 
their families, or for single veterans attending edu¬ 
cational institutions, in accordance with this title V, 
may, notwithstanding any other provisions of law, 
transfer such structures or facilities to said Adminis¬ 
trator, without reimbursement, for such use.” 

This permissive provision allowed transfer of unneeded 
post-offices, office buildings and other structures to the 
National Housing Administrator without reimbursement 
if those buildings could be used for temporary housing. 

The authors of P. L. 292 never regarded the possible 
alteration of barracks as creating “war housing”. In fact, 
they referred to the “reuse” of “war-housing units con¬ 
structed with Lanham funds” in contrast to such units as 
might result from barracks conversion. 

Thus, the House Committee Report (No. 1442, supra) 
appended (at p. 4) a letter from Administrator Blandford 
referring to proposed P. L. 292: 

“These would be primarily war housing units con¬ 
structed with Lanham funds but might also include 
barracks and other facilities now under the jurisdic¬ 
tion of the War and Navy Departments.” (Italics 
ours.) 
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The House report {supra at p. 2) and the Senate report 
(Senate Misc. Reports, 79th Cong. 1st Sess. Vol. Ill, Report 
No. 839, p. 2) say in identical language: 

“The program is to be undertaken under the au¬ 
thority of title V of the Lanham Act and concentrates 
on the reuse of that part of the National Housing 
Agency’s supply of war housing which it is estimated 
will become available for such reuse this winter * * * 
It also involves the provision of 14,000 temporary 
family units through the conversion and reuse of 
existing barracks and other structures and facilities 
now under the control of other Federal Agencies and 
no longer required for use by them.” (Italics ours.) 

Senator Mead said (Cong. Rec., pp. 11,624-5): 

“It [the National Housing Agency] has established 
regulations giving veterans and their families occu¬ 
pancy preference in all Federally owned war housing 

• • • 

“Mr. President, these buildings were constructed 
under the direction of the Federal Housing Authority 
for use as family dwellings. • • • 1 would prefer to 
see them living in this type of family dwelling [both 
permanent and temporary Lanham housing] than 
to be called upon to live in barrack buildings where 
so many of them have already lived for a long period 
of time.” (Italics and bracketed words ours.) 

! Mr. Buck, of New York, in the House, wished to amend 
the resolution so as to reimburse local agencies which paid 
for converting barracks. To this, Mr. Lanham replied 
(Cong. Rec., pp. 12,303-4): 

“Mr. Lanham. We have had no jurisdiction what¬ 
ever of Army barracks. That is being introduced 
into this resolution now for the first time. None has 
been acquired under title V of this act * 9 * 

• • • 
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Mr. Lanham. * * * We have been dealing, and the 
amendment of the gentleman from Illinois deals only 
with this vacant war housing constructed under the 
Lanham Act . We have had no jurisdiction of these 
Army barracks. Consequently, 1 think it would he 
most unfair to take a part of these funds to pay for 
some negotiation that has been had with the Surplus 
Property Board about property that is not concerned 
under the Act.” (Italics ours.) 

Mr. Buck withdrew his amendment on this explanation of 
the difference between “war housing” and barracks con¬ 
version. 

Thus, before P. L. 292 became law, we have from its 
author (Sen. Mead), from the father of the Lanham Act 
(Rep. Lanham) and from the National Housing Adminis¬ 
trator (Mr. Blandford) as well as from the Committee 
Reports made preliminary to its passage, the distinction 
between “war housing” and the barracks which were 
tacked on as an amendment to Title V of the Lanham Act. 

And after the law was passed, Congress continued to 
make the distinction between “war housing” and converted 
barracks. Act of April 12,1946, c. 135 (60 Stat. 88) added 
appropriations for Title V of the Lanham Act. As to it, 
The House Appropriations Committee wrote (House Misc. 
Reports, 79th Cong., 2nd Sess. Vol. II, Report No. 1816): 

“The proposal # • * is to provide an additional ap¬ 
propriation of $253,727,000 for the provision of ap¬ 
proximately 102,000 additional units of temporary 
housing for veterans of World War II and their 
families through reuse of existing war housing OR 
facilities surplus to other Federal agencies . • • • 
(p-1) 

“The appropriation was made for the conversion 
and relocation, as emergency shelter for veterans of 
publicly owned temporary structures such as military 
barracks, dormitories AND temporary war housing, 
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and completed the provision of 100,000 units. That 
number is wholly inadequate. In fact, the supply 
of structures for reuse is not adequate to supply 
the demands, which is largely due to an increase of 
veterans’ occupancy of war housing erected to meet 
demands in industrial areas * * # . (p. 2) 

“The additional amount for the initial program re¬ 
sults from a larger use of military barracks than 
previously contemplated BY REASON OF THE OC¬ 
CUPANCY by veterans and their families of war 
housing originally intended to be converted and 
1 moved.” (p. 3). (Italics and capital letters ours.) 

Congress’ acts as well as its words refute the thesis that 
anything tacked onto the Lanham Act became “war hous¬ 
ing ”1 Act of Aug. 8,1946, c. 917 (60 Stat. 958), amending 
U. S. C. Title 42, Sec. 1574, added to the same Title V of 
the Lanham Act a provision that 

i “where the Commissioner of Education shall find 
that there exists or impends an acute shortage of 
educational facilities, other than housing (Italics 
ours.) 

required for veterans, the Federal Works Administrator 
may transfer “structures or facilities” to educational in¬ 
stitutions in need (Appellants’ App. 9a). 

This bill followed a Senate Report (Senate Misc. Re¬ 
ports, 79th Cong., 2nd Sess., Vol. IV, No. 1666) that there 
was need for “additional classroom space” and “addi¬ 
tional laboratories, and small—but still large—percent¬ 
ages • • * [of] other non-housing facilities”. See also 
Act of June 26, 1946, c. 498 (60 Stat. 314), U. S. C. Title 
42, Sec. 1534, adding to the Lanham Act appropriations 
for local schools. 

Thus, the Lanham Act, by post-war amendments, be¬ 
came a repository for certain types of veterans’ benefits 
having nothing to do with housing, even post-war housing, 
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and it is evident that mere association of a permitted nse 
of barracks with a title of the Lanham Act did not make 
into “war housing” 1947 alterations of such structures 
made pursuant to State laws. 

Thus, the legislative history shows that when Congress 
permitted the States to use vacant federal structures tem¬ 
porarily for the post-war emergency, Congress had no no¬ 
tion that this provision could be deemed to create war¬ 
housing. The addition of the provision to the Lanham Act 
was simply due to the fact that that was a convenient place 
for it just as it was a convenient place to insert provision 
for additional school structures. 


D. Defendants’ Own Definition of War Housing in Their 
Regulations Excluded Plaintiffs’ Property 

Defendants’ Regulation No. 5 governed “Real Prop¬ 
erty”. On March 6, 1946, the then Administrator, Greg¬ 
ory, defined “war housing” (11 Fed. Reg. 2644) and that 
definition has never been changed. It reads: 

“ ‘War housing’ means real properties improved 
with housing structures, acquired or constructed by 
the Government subsequent to September 8, 1939, 
either (i) for the purpose of housing servicemen, 
war workers, and their families, or (ii) by the use 
of funds earmarked or appropriated for the housing 
of persons engaged in national defense activities, 
and their families.” 

This definition is a paraphrase of the Lanham Act defi¬ 
nition {supra, p. 15) and this, itself, would appear con¬ 
clusive as to what defendants thought “war housing” was. 

Let us dissect this definition. 

Its first requisite for “war housing” is that the Gov¬ 
ernment shall have “acquired or constructed” it. Since 
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the barracks themselves were not “war housing’’ the Gov¬ 
ernment by building the barracks neither acquired nor con¬ 
structed “war housing”. The creation was by New York 
State (Jt. App. 40). The Government has not, by its per¬ 
mit, or otherwise, acquired the housing, for New York may 
remove everything put in (Jt. App. 65, R., Defs.’ Ex. F 
filed Feb. 8,1950, p. 2, par. 1.02). 

The second requisite in defendants’ definition is that the 
housing be either a) for the purpose of housing of service¬ 
men, war workers and their families or b) constructed or 
acquired with funds earmarked for such purpose. 

New York’s purpose was to house veterans, not service¬ 
men or war workers (Jt. App. 40, 64, 69, 8-9). The hous¬ 
ing Was not created by funds appropriated for national de¬ 
fense activities but by New York State’s funds in its post¬ 
war veterans’ program (Jt. App. 35, 40, 71). 

Thus, the complete inapplicability of defendants’ own 
definition of “war housing” is evident. It is inapplicable 
because defendants, when they wrote their definition, knew 
that “war housing” meant Lanham Act housing. They 
have never revised that definition. 


POINT II 

Congress intended that the character of the prop¬ 
erty as a unit should determine its disposition. 

If we assumed, arguendo, that the barracks, as altered, 
constituted “war housing”, it would still be true that the 
whole area is not and was not “war housing”. 

Congress contemplated the possibility that one owner’s 
property might be merged with others’. If so, it was to be 
returned if its severance did not destroy a functional or 
economic unit. Section 23(a). 
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It also contemplated such use of one owner’s property 
that it could not be returned “in substantially the iden¬ 
tical tract”. Then, the priority did not apply. Section 
23(d)(1)(A). 

On May 5, 1947, the property was not only “substan¬ 
tially the identical tract”. It was the identical tract. The 
permanent structures were the plaintiffs’ old buildings. 
Scattered elsewhere were numerous useless temporary 
structures. The whole New York State developed area 
was 3% of the tract (Jt. App. 46). 

Now, was the whole tract “war housing”? Obviously 
not, for defendants could not, then, have returned the 54 
acres. Were the remaining 115 acres “war housing” even 
if we assume that on 4% of it there was “war housing” 
of a temporary nature? We say, again, obviously not. 

The best that can be said for defendants’ position is 
that there is a mixed question of law and fact. In United 
States v. Idaho, 298 U. S. 105, 80 L. ed. 1070 (1936), the 
question was whether the Interstate Commerce Commis¬ 
sion’s order permitting a railroad to abandon nine miles of 
track was within I. C. C. jurisdiction. That depended on 
whether the track was a “spur” or a “branch”. The 
Court affirmed a District Court decree nullifying the I. C. C. 
order, saying through Branueis, J. at p. 109 (L. ed. p. 1074): 

“The decree should be affirmed, because on find¬ 
ings amply supported by the evidence the trackage 
is a spur. Appellants object that, since the findings 
and order of the Interstate Commerce Commission 
were made on substantial evidence, they are conclu¬ 
sive, and that it was error to admit the testimony 
first offered in the District Court. Compare Tagg 
Bros. v. United States, 280 U. S. 420, 444, 74 L. ed. 
524, 537, 50 S. Ct. 220. Although it would have been 
better practice to have introduced all relevant evi¬ 
dence before the Commission, as appellees’ counsel 
concede, the Court did not err in admitting the ad- 


28 


ditional testimony. For whether certain trackage 
is a ‘spur’ is a mixed question of fact and law left 
by Congress to the decision of a court—not to the 
final determination of either the federal or a state 
commission.” 

We respectfully submit that, assuming a small fraction 
of the tract were “war housing”, the question would re¬ 
main one of mixed law and fact as to whether that fraction 
so permeates the whole as to make the character of the 
whole “war housing”. We submit that whatever the effect 
of permanent structures on a fraction of the land might be, 
the temporary structures here involved could not alter the 
nature of the whole. Congress, in Section 23, was not 
making meaningless distinctions. It provided that if the 
Government had created on the former owner’s property 
something of value, something which changed the character 
of the property, so that the former owner would be getting 
back something quite different from that with which he 
had parted, he fell in a different category than the former 
owner whose land was substantially as it had been; im¬ 
provements or damages that had not really affected the 
character of the property could be taken care of by raising 
or lowering the statutory price. Sec. 23(d)(3). 

The character of the vacant land adjoining plaintiffs’ 
resort had not been changed by these temporary struc¬ 
tures any more than temporary shacks for selling personal 
articles to soldiers would have changed farmland to “com¬ 
mercial structures”. The natural use of the land was 
still as part of the resort. 

As we pointed out in Point I, “war housing” was 
excepted for the reason that defendants were to have no 
jurisdiction over war housing. But if we assume that 
some war housing was to be for defendants’ disposal and 
that this was war housing, it still did not alter the character 
of the property in question. 
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POINT III 

The property did not fall within the exception of 
commercial structures. 

A considerable part of plaintiffs’ affidavits is devoted 
to establishing that the property did not come within ex¬ 
ceptions (A) and (B) in Section 23 referring to “commer¬ 
cial structures”. Defendants had taken the contrary posi¬ 
tion at the hearing they held before their own “General 
Board” in the summer of 1949 (Jt. App. 16,17). 

Since defendants below abandoned that would-be ex 
post facto justification for their conduct here, we do not 
encumber this already lengthy brief with a demonstration 
that nothing “commercial” is involved. 

The facts on this aspect are fully set forth in Jt. App. 
29-36. 


POINT IV 

The property did not constitute “similar structures 
or facilities”. 

For the first time, in the Court below, Government attor¬ 
neys introduced the suggestion that if this was not war 
housing and was not commercial structures, it came under 
the heading of “similar structures or facilities”. 

The best reply to this position is found in defendants’ 
own regulations. 

Under the original Act, the only exceptions to Section 
23 real property were “war housing, industrial plants, 
factories or similar structures and facilities”. Defendant 
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Larson’s predecessor, General Gregory, defined ‘‘similar 
structures and facilities” as follows (11 Fed. Beg. 2644, 
2645): 

; “ ‘Similar structures and facilities’ as used above 
* shall include structures and facilities classified by 
1 the Administrator as (i) commercial, (ii) roads and 
' local transportation, (iii) airport, (iv) railroad, 
transportation and pipe line, (v) utility and com¬ 
munications and (vi) institutional where there are 
improvements which render the property suitable 
for disposition and use for health or educational pur¬ 
poses.” 

This definition shows a) that General Gregory believed 
that there was no structure or facility similar to “war 
housing” and b) that he believed the term “similar struc¬ 
tures and facilities” modified “industrial plants” and 
“factories” and did not modify “war housing”. 

Obviously, his definition was an indefensible arroga- 
tion of power (see House Report No. 2337, infra, p. 33) 
and Congress proceeded to clip his wings. In 1946, Con¬ 
gress amended Sec. 23(a) so as to include in Sec. 23 many 
types of property which General Gregory had sought to 
exclude. 

Thereupon, War Assets revised its regulation and re¬ 
moved from its definitions “similar structures and facili¬ 
ties”. This was a clear recognition of the fact that no gen¬ 
eral category of that kind existed. “Similar structures 
and facilities” modified other general categories. 

Instead, then, of its prior general definition of “similar 
structures and facilities”, War Assets substituted (Direc¬ 
tive of March 19, 1947, Jt. App. 60) a definition of “war 
housing and similar structures and facilities and the sites 
thereof and land which is determined to be essential to the 
use of such property”. 
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That definition is identical with defendants’ prior and 
subsequent definition of 4 ‘war housing” in its regulation 
{supra, p. 25). 

No clearer proof is possible that the term “similar struc¬ 
tures and facilities” does not modify “war housing”. 
Property either is war housing or it is not. 


POINT V 

Defendants cannot, by classifying the property, oust 
the Courts of jurisdiction to construe the Act of Con¬ 
gress. 

Defendants contend baldly that even if the Court, de 
novo, finds that the property is not “war housing”, its 
classification by defendants as “war housing” is not re- 
viewable by the Courts. 

This position they predicate upon Section 23(c), which 
reads as follows: 

“(c) Classification of property 

Immediately after the reporting of surplus real 
property to the War Assets Administrator under 
Section 11, the War Assets Administrator shall 
classify such property as agricultural, grazing, 
forest, mineral, or otherwise, as it may deem ad¬ 
visable. The classification may be revised from time 
to time. The classification of property by the Ad¬ 
ministrator (including the determination of whether 
property is ‘real property’ as defined in this Sec¬ 
tion) shall be based on the highest and best use of 
the property at the time it is reported as surplus 
property regardless of its former character or use.”* 

# The original Act in 1944 contained only the first two sentences and the 
duty to classify was vested in the Surplus Property Board. The third sentence 
was added in 1946. 
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This Section confers no snch power as the defendants 
now claim. The Court will note that there is conspicuously 
absent from such Section any intimation that the defend¬ 
ants may determine what constitutes war housing or indus¬ 
trial plants, etc. The phraseology is: 

“Immediately after the reporting of surplus 
property • • • the War Assets Administrator shall 
classify such property as agricultural, grazing, 
forest, mineral or otherwise, as it [sic] may deem 
advisable.” 

This phraseology was taken bodily from Section 22(e) of 
S. 2065 of 1944, which read: 

“Immediately after the transfer of surplus real 
property to the Secretary of Interior, it shall be the 
duty of the said Secretary and the Secretary of Ag- 
1 riculture, acting jointly to classify such property as 
agricultural, grazing, forest, mineral or otherwise as 
they may deem advisable.” 

The reason for this terminology appears in Section 22 
of S. 2065. The Secretary of Agriculture was to dispose 
of agricultural land, the Secretary of the Interior of graz¬ 
ing and forest land and where the land contained mineral 
deposits, the land was to be sold subject to a reservation 
in the Government of “all oil, gas and other mineral de¬ 
posits in the property”, Section 22(i). 

It is evident that it was a matter of judgment whether 
land was “suitable” for agriculture or for grazing or for 
forest use. Somebody had to decide that. Therefore the 
power to classify was given by the Senate Bill to the two 
Secretaries jointly, by the 1944 Act to the Surplus Prop¬ 
erty Board and by that Act, as amended, to the War Assets 
Administrator. 

In 1946, a new matter of judgment entered and that new 
matter brought in the third sentence in the Subsection. 
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Administrator Gregory had by his above-quoted defini¬ 
tion of “similar structures and facilities” {supra, p. 30) 
excluded from Section 23 virtually every kind of commer¬ 
cial property, including utilities and communications sys¬ 
tems. Thus he excluded hotels, office buildings, etc. 

This administrative legislation was brought to the atten¬ 
tion of Congress. Thus, there came about the 1946 amend¬ 
ments to Section 23 so that Congress’ will should not be 
nullified. 

The House Report (House Misc. Reports, 79th Cong., 
2nd Sess., Vol. IV, Report No. 2337) said: 

“The enactment of the bill is necessary because 
of an interpretation of section 23(a)(1) of the Sur¬ 
plus Property Act of 1944, contained in the Surplus 
Property Regulations. These regulations hold that 
former owners of commercial properties such as 
hotels, apartment houses, office buildings, and stores 
are given no right under the Surplus Property Act 
to reacquire their property when it is declared sur¬ 
plus by the United States. In the opinion of the 
committee, this interpretation is wholly unjustified, 
but the fact that it has been made and has not been 
changed requires that section 23(a)(1) of the act be 
rewritten so that it cannot be misunderstood. 

“There are a number of hotels and other com¬ 
mercial properties which were acquired by the United 
States for war purposes, and which have been de¬ 
clared surplus, but which the former owners have 
not been given an opportunity to reacquire. The bill 
will give them that opportunity in unmistakable 
terms.” (p. 2) 

The Senate Committee considered certain safeguards to 
be necessary. In many cases the Government had taken a 
structure, and so built around it or on it that it became 
part of an entirely different unit, the breaking up of which 
would be wholly uneconomic. For that reason the Senate 
insisted on exception (B) in Section 23(a). 
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The Senate Report (Senate Misc. Reports, 79th Cong., 
2nd Sess., Vol. IV, Report No. 1722, p. 2) read: 

“The safeguards added by your Committee pro¬ 
vide that no priority to former owners shall exist 
1 for commercial structures constructed by, at the di¬ 
rection of any Government Agency, or for commer¬ 
cial structures which the Administrator determines 
have been made an integral part of a functional or 
economic unit have been disposed of as a whole. 
These qualifications were added to the bill in view of 
the large number of instances where the Government 
has made extensive additions, alterations or better¬ 
ments to a property or where the breaking up of a 
! large installation by a sale of pieces of the installa¬ 
tions to former owners would substantially decrease 
the overall value of such property or installation to 
the Government.” (Italics ours.) 

Thus it became necessary for the Administrator to ex¬ 
ercise judgment in classification in a new way. Theretofore, 
he had had to decide whether property was suitable for 
farming or for grazing, etc.; now he had to decide whether 
a building had become part of a functional or economic 
unit which should be disposed of as a whole or whether 
it had not. This new judgment introduced, for the first 
time, a judgment which might determine whether the prop¬ 
erty was Section 23 property or not. Whether the land 
was suitable for agriculture or grazing only determined 
which priority should apply; in either event it was Sec¬ 
tion 23 property. Now, the determination meant more; if 
in the judgment of the Administrator it had become part 
of a unit which should not be destroyed, no priorities at 
all might exist. It was for this reason that the matter in 
parentheses in the third sentence of Section 23(c) was in¬ 
serted so as to make clear that that classification power 
existed even though its effect might be to remove the prop¬ 
erty entirely from priorities. 
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That was the purpose of the clause and that was what 
it accomplished. The clause surely did not intend to au¬ 
thorize the Administrator to classify a hotel as a factory 
or an office building as housing. The classification power 
did not include the power of definition or construction of 
the terms of Congress other than for administrative pur¬ 
poses; classification power was limited to the necessities 
of determining matters of judgment. 

Thus, the duty of classification did not differ from the 
administrative discretion given to administrative officers 
or bodies generally. It is most unlikely that Congress 
could constitutionally have delegated the judicial function 
of construing a statute to an administrative body even if 
it had so desired. 

In Alton R. R. Co. v. U. S. A., 287 U. S. 229, 239, 77 L. 
ed. 275, 282 (1932), Brandeis, J., wrote: 

“The determination of the questions presented is 
properly within the scope of the judicial review of 
the Commission’s orders. The questions are not in 
the correctness of its conclusions as to the reason¬ 
ableness of the divisions, or the correctness of its 
findings as to any of the factors which the Act di¬ 
rects it to consider in determining reasonableness. 
The question is the correctness of the legal principles 
adopted by the Commission as a basis for reaching 
a conclusion from its findings. * * * Whether the ‘im¬ 
portance to the public of the transportation service 
of such carriers,’ as specified in the Act, means the 
importance of the particular services in question, 
and whether a carrier in participating in joint rates 
within both roads is an ‘intermediary line’ within 
the meaning of the section dealing with divisions, 
are questions upon which a Court may properly 
pass.” 

In Securities and Exchange Commission v. Chenery 
Corp., 318 U. S. 80, 94, 87 L. ed. 626, 636 (1943), through 
Frankfurter, J.: 
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“Congress has seen fit to subject to judicial review 
such orders of the Security and Exchange Commis¬ 
sion as the one before us. That the scope of such 
review is narrowly circumscribed is beside the point. 
• • • If the action rests upon an administrative de¬ 
termination—an exercise of judgment in an area 
which Congress has entrusted to the agency—of 
course it must not be set aside because the reviewing 
court might have made a different determination 
were it empowered to do so. But if the action is 
based upon a determination of law as to which the 
reviewing authority of the courts does come into 
play, an order may not stand if the agency has mis¬ 
conceived the law.” 

In Colgate-Palmolive-Peet v. N. L. R. B., 338 U. S. 355, 
363, 94 L. ed. 127, 132 (Adv. Sh., 1949), Minton, J. wrote: 

“To sustain the Board’s contention would be to per¬ 
mit the Board under the guise of administration to 
put limitations in the Statute not placed there by 
Congress.” 

Accord: 

American School etc. v. McAnnulty, 187 U. S. 94, 
47 L. ed. 90 (1902) ; 

U. S. v. Idaho, 298 U. S. 105, 80 L. ed. 1070 (1935); 

Thomson v. U. S., 321U. S. 19, 88 L. ed. 513 (1944); 

Commissioner etc. v. Wilcox, 327 U. S. 404,90 L. ed. 
752 (1946). 


The fact that the administrative officer has discretion in 
applying a Statute does not give him authority to construe 
the Statute. In Perkins v. Elg, 307 U. S. 325, 83 L. ed. 1320 
(1939) plaintiff sued to enjoin her deportation. Below, the 
Court disagreed with the finding by the Secretary of State 
that plaintiff had lost her citizenship, but denied her an 
injunction because the issuing of a passport was a dis- 
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cretionary matter. The Supreme Court wrote through 
Hughes, C. J. at p. 349 (L. ed. 1333): 

“The dismissal was upon the ground that the court 
would not undertake by mandamus to compel the is¬ 
suance of a passport or control by means of a de¬ 
claratory judgment the discretion of the Secretary 
of State. But the Secretary of State, according to 
the allegation of the bill of complaint, had refused 
to issue a passport to Miss Elg * solely on the ground 
that she had lost her native born American citizen¬ 
ship.’ The court below properly recognized the ex¬ 
istence of an actual controversy with the defendants 
(Aetna L. Ins. Co. v. Haworth, 300 U. S. 227, 81 L. 
ed. 617, 57 S. Ct. 461, 108 A. L. R. 1000), declared 
Miss Elg ‘to be a natural born citizen of the United 
States’ and we think that the decree should include 
the Secretary of State as well as the other defend¬ 
ants. The decree in that sense would in no way in¬ 
terfere with the exercise of the Secretary’s discre¬ 
tion with respect to the issue of a passport but would 
simply preclude the denial of a passport on the sole 
ground that Miss Elg had lost her American citizen¬ 
ship.” 

So, too, in Arenas v. U. S., 322 U. S. 419, 88 L. ed. 1363 
(1944) the refusal by the Secretary of Interior to give 
plaintiff a patent to certain property was defended on 
the ground that giving the patent rested in his discretion. 
The Court wrote, through Jackson, J., at p. 432 (L. ed. 
p. 1372): 

“But courts are not to determine questions of Indian 
land policy, nor can the Secretary on grounds of 
policy deprive an allottee of any rights he may have 
acquired in his allotment. • • • Even in some dis¬ 
cretionary matters, it has been held that if an official 
acts solely on grounds which misapprehend the legal 
rights of the parties, an otherwise, unreviewable 
discretion may become subject to correction. Perkins 
v. Elg, 307 U. S. 325, 349, 83 L. ed. 1320, 59 S. Ct. 
884.” 
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So, here, were the issue one where discretion was in¬ 
volved, the sole question might be whether the Adminis¬ 
trator had abused his discretion.* But, this case does not 
involve discretion at all. It comes in the same category as 
the Perkins and the Arenas cases where the defendants 
“misapprehend the legal rights of the parties” so that 
even “an otherwise, unreviewable discretion’’ becomes 
“subject to correction.” 


POINT VI 

The expiration of priorities on December 31, 1949 
did not affect plaintiffs’ rights which had matured. 

Section 38 of the Surplus Property Act provided as 
follows (58 Stat. 784, not codified): 

“Unless extended by law, this Act shall expire at 
the end of three years following the date of the 

i cessation of hostilities in the present war. For the 
purposes of this section the term ‘date of the cessa¬ 
tion of hostilities in the present war’ means the date 
proclaimed by the President as the date of such 
cessation, or the date specified in a concurrent reso¬ 
lution of the two Houses of Congress as the date of 
such cessation, whichever is the earlier.” 

The President made such proclamation on December 
31, 1946 effective 12 o’clock noon (e.s.t.) that day (Proc¬ 
lamation No. 2714, 12 Fed. Reg. 1). Thus, under the 
terms of the 1944 Act priorities would have expired at 
12 noon on December 31, 1949. 

Section 502(a) of the Federal Property and Adminis¬ 
trative Services Act of 1949, Act of June 30, 1949, c. 288, 

* Santa Fe R. R. v. Fall, 259 U. S. 197, 66 L. ed. 896 (1922); 

Waite v. Maey, 246 U. S. 606, 62 L. ed. 892 (1918). 
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63 Stat. 399 not codified* (hereinafter called the 1949 Act) 
reads: 


“There are hereby repealed- 

“(1) the Surplus Property Act of 1944, as 
amended (except sections 13 (d), 18 (g), 13 (h), 
28, and 32 (b) (2), and sections 501 and 502 of 
Reorganization Plan Numbered 1 of 1947); Pro¬ 
vided, That, with respect to the disposal under this 
Act of any surplus real estate, all priorities and 
preferences provided for in said Act, as amended, 
shall continue in effect until 12 o’clock noon eastern 
standard time, December 31, 1949;” 

That the purpose of the 1949 Act was to leave the 
Surplus Property Act priorities on real property unaffected 
is evident from the wording of the 1949 Act as well as from 
its legislative history. The Presidential Message of March 
5, 1948 (94 Cong. Rec. 2264, 2266) read: 

“The priorities and preference requirements of 
the Surplus Property Act applying to personal prop¬ 
erty should be eliminated in the near future. Those 
applying to real property should continue in effect 
until December 31,1949.” 

At hearings held by the Senate Committee on Expendi¬ 
tures in the Executive Departments (Hearings on Federal 
Property Act of 1948, 80th Cong., 2nd Sess.) which hear¬ 
ings began on March 31, 1948, General Fleming, Adminis¬ 
trator of the Federal Works Agency testified in part as 
follows (p. 16 of hearings): 

“With minor exceptions, it would repeal the Surplus 
Property Act of 1944, but it would continue in effect 
until December 31, 1949, the existing priorities and 
preferences for the disposal of any surplus real 
property.” 


* The body of the Statute is codified in TJ. S. C. Title 41, Sec. 201 et seq. 
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Defendant Larson also testified. From page 32 et seq. 
we qnote: 

“Mr. Larson: So far as real property is con¬ 
cerned, the priority system of selling does not im¬ 
pose any particular difficulties, and I feel that those 
priorities could well be extended or continued, at least 
so long as the original intention as to the duration 
of the act was contemplated and that is December 31 , 
1949 . 

Also the priority system of real property is pretty 
intricate. You have a lot of things to consider, for 
instance, former owners and people of that sort, 
interests created by the existence of this legislation 
1 and by promises held out to former owners when land 
was acquired. I think there is a moral obligation on 
the part of the Government to protect these interests. 

Senator McClellan: In other words, to continue 
the priorities? 

Mr. Larson: Yes, sir. 

Senator McClellan: Through the long-range pro¬ 
gram of disposal? 

Mr. Larson: That is right. 

Senator McClellan: Thin you would recommend 
■ that no change be made in priorities with respect to 
real property f 

Mr. Larson: That is my recommendation, my 
personal feeling , and that is reflected in the proposed 
legislation which you have before you.’* (Italics 
ours.) 

The committee, in Senate Report No. 1413, May 26,1948 
(80th Cong., 2nd Sess.), recommended that the Surplus 
Property Act generally terminate on June 30, 1948 and 
continued (at p. 3): 

“Surplus real property generated by World War II 
presents quite different aspects. The remaining 
1 inventory of this property totals nearly $4 billion in 
original cost. Surplus real property cannot be dis¬ 
posed of overnight and a priority system in connec- 
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tion with such disposition is not unduly expensive. 
Accordingly, the commission has retained existing 
priorities and preferences with respect to the dispo¬ 
sition of surplus real property until December 31 , 
1949 , the expiration date of the Surplus Property 
Act of 1944 .” (Italics ours.) 

In its section-by-section analysis the report continues 
as to Section 302: 

“This subdivision also continues until December 31, 
1949, the existing priorities and preferences with 
respect to the disposal of surplus real property.” 

The Committee’s bill and report were 

“never taken up by the Senate prior to adjournment 
because of the pressure of other matters. In Febru¬ 
ary of this year [1949], the Federal Works Admin¬ 
istrator, with the approval of the Director of the 
Bureau of the Budget, acting on behalf of the Presi¬ 
dent, again presented a bill drafted for the accom¬ 
plishment of a uniform property management sys¬ 
tem.” (House Rep. No. 670, Committee on Expendi¬ 
tures in the Executive Departments, 81st Cong., 1st 
Sess., May 24, 1949 to accompany HR 4754.) 

The 1949 bill was, at least for our purposes, precisely 
the same as the 1948 bill. This time the House held hear¬ 
ings beginning March 24, 1949. 

Mr. Elliott, general counsel for the Federal Works 
Agency, who presumably drew the bill submitted by his 
Agency, testified as follows (Hearings, House Representa¬ 
tives Comm, on Expenditures in the Executive Depart¬ 
ments, Federal Property Act of 1949, 81st Cong., 1st Sess., 
p. 48): 

“Mr. Elliott: . . . There is a provision which 
begins in line 11 of this section, that retains priori¬ 
ties and preferences in the Surplus Property Act 
with respect to real estate, until December 31, 1949. 


42 


The reason for that date is it is the date for the 
expiration of the Surplus Property Act under pres¬ 
ent law. The reason for the retention of the priority 
and preference provision with respect to real estate 
is that it was felt particularly that it would do justice 
to the former owner. As you recall the Surplus 
1 Property Act of 1944 provides that former owners 
1 of real property have certain priorities in the dis¬ 
posal of that property and it was felt their position 
should he preserved as it is under existing law.” 
(Italics ours.) 

On May 24, 1949 the House reported (No. 670, supra). 
This was a voluminous report. It contained, among other 
things, the following statements: 

“As to all other surplus real property the com- 
1 mittee has retained existing priorities and prefer- 
1 ences with respect to the disposition of such surplus 
real property only until 12 o’clock noon (e.s.t.) 
December 31, 1949” (p. 6). 

Again: 

“The priorities and preferences provided for in 
that act [Surplus Property Act of 1944] and con- 
1 tinued in effect with respect to the disposal of 
surplus real estate until December 31,1949” (p. 29). 

Meantime, the Senate Committee, which had considered 
the matter in full in 1948, held only one hearing session 
on April 14, 1949. In the bill and report which came out 
of the Senate on May 9, 1949 (S 1809 and S Report 338) 
appear the first changes in this section that had been made 
sinie the bill was first submitted by the Federal Works 
Agency in March 1948. After repealing the provisions 
of the 1944 Act generally, S 1809 in its Section 502(a) 
continued: 

“Provided, That, with respect to the disposal under 
this Act of any surplus real estate, all priorities and 
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preferences provided for in said Act, as amended 
shall continue in effect.” 

It should be noted that this bill continued the priorities 
of former owners indefinitely and did not cut them off at 
December 31, 1949 or any other day. It was apparently 
intended that whenever the Government decided to dispose 
of such property the former owner, as well as Government 
agencies should have their priorities. 

Senate Report No. 338, dated May 9, 1949, bears out 
this construction for it says (at p. 5): 

“Surplus real property generated by World War II 
is in a different situation. Accordingly, the Com¬ 
mittee has retained existing priorities and prefer¬ 
ences with respect to the disposition of surplus real 
property • • 

At page 25 it continued: 

“The priorities and preferences provided for in the 
act [Surplus Property Act of 1944] are continued 
in effect with respect to the disposal of surplus real 
estate.” 

So far as the records available to us are concerned, 
up to June 8, 1949, then, the Senate bill called for indefi¬ 
nite continuation of priorities and the House bill called 
for continuation to December 31, 1949. 

On June 8, 1949 a substantially modified and renum¬ 
bered bill was introduced in the Senate as S 2020, accom¬ 
panied by Senate Report No. 475. In this bill much of 
what was in Section 502(a) was removed to Section 203 (k). 
Section 502(a)(1), as thus amended, went to the other 
extreme and repealed the 1944 Act without any proviso 
at all for real estate. There is good reason to believe 
that this was an error of omission. One reason for such 
belief is that the report which accompanied the bill (at 
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p. 5) continued to state: “Accordingly the committee has 
retained existing priorities and preferences with respect 
to the disposition of surplus real property” (italics ours). 
Another reason is that when the bill came up in the Senate 
on June 21, 1949, the present proviso was again submitted 
by way of amendment and was immediately agreed to 
without any debate (95 Cong. Rec. 8207). 

Thus, it would appear clear beyond doubt that the 1949 
Act; while terminating many portions of the 1944 Act in 
advance of its originally-projected demise (a) permitted 
Section 23 to live out its span and (b) had no other effect 
on Section 23. 

Did, then, the coming of December 31, 1949 terminate 
the rights of these plaintiffs? 

Section 23(d)(1)(A), U. S. C. Title 50 App., Sec. 
1632(d)(1)(A), provides: 

“In the case of any surplus real property • • * the 
person from which such property was acquired shall 
be given notice • • • that the property is to be dis¬ 
posed of by the United States and shall be entitled 
to purchase such property • • *.” (Italics ours.) 

Subdivision (d) (3) provides the price at which the pri¬ 
ority holder shall be entitled to purchase. 

Thus, the Statute clearly provides that when the prop¬ 
erty “is to be disposed of” the former owner is entitled 
to purchase at a statutory price. 

No clearer proof that the property “is to be disposed 
of” could be offered than the fact that it was advertised 
for sale on December 21,1949. On that date plaintiffs were 
entitled to purchase their property. 

Long before, then, plaintiffs had not only manifested 
their desire to repurchase, but had insisted on their right 
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to do so (Jt. App. 19-20, 22-3, 50). After the advertise¬ 
ment and before December 31, 1949, they reasserted their 
rights and the fact that they were ready, able and willing 
to buy at the statutory price (Jt. App. 4, 26). That is all 
they could do except actually close the transaction by pay¬ 
ment and receipt of the deed. That depended not on their 
will alone but on defendants who refused to permit plain¬ 
tiffs to complete the matter. 

Defendants’ own regulations specifically provided that 
once property had been advertised for sale by defendants, 
the offer of the former owner to repurchase at the statu¬ 
tory price could not be rejected. It is important to quote 
these regulations. 

The regulations were made pursuant to authority given 
to the Administrator in Sections 9(b) and 11(e) of the Act 
(U. S. C. Sections 1618(b) and 1620(e)), the latter of which 
required him to prescribe: 

“regulations necessary to provide so far as practi¬ 
cable, for uniform and wide public notice concerning 
surplus property available for sale and for uniform 
and adequate time intervals between notice and sale 
so that all interested purchasers may have a fair 
opportunity to buy.” (Italics ours.) 

Defendants’ regulations in effect in December 1949 were 
War Assets Administration Regulation No. 5 filed July 30, 
1948 (13 Fed. Reg. 4736) and Operations Notice No. 4 filed 
December 4, 1947 (12 Fed. Reg. 8166). 

The relevant portions of Regulations No. 5 are: 

“8305.12 Priorities * * # . 

“(d) Time and method of exercise. Government 
agencies, the Reconstruction Finance Corporation 
for resale to small business, and State or local 
governments shall have a period of ten (10) days 
in which to exercise their respective priorities after 
the date notice of availability is first published. 


46 


• • • WHERE THE FORMER OWNER HAS A 
PRIORITY, THE TIME FOR THE EXERCISE 
OF THE FORMER OWNER’S PRIORITY AND 
ALL SUBORDINATE PRIORITIES SHALL BE 
NINETY (90) DAYS AFTER THE DATE NO¬ 
TICE OF AVAILABILITY IS FIRST PUB¬ 
LISHED, or such additional period as the Admin¬ 
istration may allow when necessary or appropriate 
to facilitate a sale of the property to a former 
owner entitled to priority. In all other cases, the 
priority period shall be a period of ten (10) days 
after the first publication of notice of availability. 
Within the established priority period, the priority 
holder shall indicate an intention to exercise his 
priority by submitting to the disposal agency a 
written offer to acquire the property, stating the 
price that the applicant is willing to pay or, in the 
case of a Government agency, that a transfer with¬ 
out reimbursement or transfer of funds is author¬ 
ized by law. • • * When an offer cannot be made 
because the disposal agency lacks necessary in¬ 
formation on price, units, or other matter, it shall 
be sufficient if the priority holder, within the ap¬ 
plicable priority period, files a written statement 
of his desire to acquire the property or one or more 
appropriate units thereof. As soon as the neces¬ 
sary information becomes available (whether during 
or after the priority period), those who have filed 
such statements shall be advised and given an op¬ 
portunity to make an offer. • • • 

“(e) Failure to offer full amount or to exercise 
in time. Except as otherwise provided in para¬ 
graph (d) of Sec. 8305.12, all priorities not exercised 
during the priority period shall expire upon the 
termination of such period. • * • Such action by 
the disposal agency, however, shall not be construed 
as extending the priority period, and such offers 
may not be accepted to the prejudice of a timely 
and acceptable offer from another priority offeror. 
In order to exercise his priority, the offer of a 
priority offeror shall meet all the requirements of 
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Sec. 8305.20 with respect to consideration, which 
consideration shall be established in each case by 
the disposal agency. • • • 

4 ‘8305.21 ACCEPTANCE OF OFFERS—(A) 
GENERAL. • * • OFFERS FROM PRIORITY 
HOLDERS AT THEIR RESPECTIVE ESTAB¬ 
LISHED CONSIDERATIONS SHALL BE AC¬ 
CEPTED IN THE ORDER OF THEIR PRIOR¬ 
ITY. • • * DISPOSAL AGENCIES MAY RE¬ 
JECT ANY OFFER WHICH IS BELOW THE 
FAIR VALUE OF THE PROPERTY OTHER 
THAN AN OFFER FROM A PRIORITY HOLDER 
FOR THE MAXIMUM CONSIDERATION ES¬ 
TABLISHED FOR A TRANSFER TO SUCH A 
PRIORITY HOLDER.” (Capital letters onrs.) 

What do these provisions, summarized, come to 7 
Briefly, 

1. Priorities may be exercised within ten days (for 
Government Agencies) and ninety days (for former 
owners). 

2. The first publication of availability starts the run¬ 
ning of the period for exercising the priority. 

3. A priority is actually exercised by submitting a 
written offer to acquire the property. 

4. When a specific price cannot be offered for lack of 
information or for “other matter” the priority is exercised 
by filing a written statement that the priority owner de¬ 
sires to acquire the property. 

5. Priorities which are not exercised “expire” at the 
end of the ten or ninety day period. 

6. Disposal agencies may not reject my offer which 
is for the maximum consideration established for a trans¬ 
fer to such priority holder. 
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The question then is whether upon plaintiffs’ complying 
with these regulations, a statutory obligation arose re¬ 
quiring defendants to deliver the deed. 

Let us examine the consequences if they were not so 
required. Defendants might have advertised the property 
on June 28, 1949 (as apparently they had intended to do). 
If they did not desire that plaintiffs should reacquire the 
property, they could have used one excuse or another until 
the end of the year 1949 and forestalled delivery- of the 
deed until after December 31st. Then, if they are correct, 
they could not have been compelled to deliver the deed. 

Or, on hearing that plaintiffs asserted their rights, de¬ 
fendants might have deferred advertising until the year 
was over. This, however, might have subjected defendants 
to criticism in the event that either a federal or state 
agency desired the property and such agency lost its pri¬ 
ority due to the delay in advertising. Therefore, a “safe 
and sane” method of avoiding difficulty might be conceived 
to be to advertise on December 21,1949 so that federal and 
state agencies would have the right to acquire, if they 
wished. This would leave plaintiffs as the only priority 
holder who might complain. Then, after December 31st, 
defendants might say that the statute had expired. Ap¬ 
parently this is what defendants did. 

If defendants had this power despite the Act of Con¬ 
gress and despite their own regulations, then they had the 
power to nullify the will of Congress by determining for 
themselves whether they would honor the priority created 
by Congress or disregard it. 

We respectfully submit that where there is a choice in 
determining how a statute shall be construed, the Courts 
should construe it so as to avoid the possibility that an Ad¬ 
ministrator can construe the statute away. 
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It is, of course, well settled that the policies which moti¬ 
vated the enactment of a statute are to be taken into ac¬ 
count in determining the meaning of the statute.* 

One policy declared by Congress in Section 2(r) (U. S. 
C. Section 1611 (r)) was 

‘‘to dispose of surplus property as promptly as 
feasible/* 

Pursuant thereto, Regulation Number 5 issued May 21, 
1945 (10 Fed. Reg. 6252, 6253) and unchanged to date read 
(Sec. 8305.10): 

“Upon receipt by a disposal agency of a declaration, 
it shall undertake immediately to dispose of the prop¬ 
erty * * *.” 

Regulation Number 5 issued March 17, 1947 (12 Fed. 
Reg. 2028, 2029) and unchanged to date read (Sec. 
8305.3(a)): 

“The Administrator finds that it is imperative 
that prompt action be taken with respect to the dis¬ 
posal of Government-owned real property * * *.” 

To construe the statute to permit defendants to cut 
off rights by allowing the statute to expire would be to run 
contrary to the provisions of the statute in that it might 
encourage delay in advertisement or in delivery of the deed 
or in both. 

Even more important is the policy of the statute giving 
the former owners their priority. Some property owners 
were unfortunate enough to have their property taken from 
them against their will, as in plaintiffs’ case, while their 

• Markham v. CdbeU, 326 TJ. S. 404, 409, 90 L. ed. 165, 168 (1945); 

Colgate-Palmolivc-Peet Co. v. TJ. S. A., 320 U. S. 422, 425, 88 L. ed. 143, 
146 (1943); 

U. S. A. v. Dottenceich, 320 U. S. 277, 280, 88 L. ed. 48, 51 (1943). 
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neighbors not only bad tbe nse of their property but the 
opportunity to sell that property at higher prices. 

Defendant Larson testified as to these owners {supra, 
p. 40): 

i ‘‘I think there is a moral obligation on the part of 

i the Government to protect these interests. * * 

As testified by Mr. Elliott {supra, p. 41): 

“The reason for the retention of the priority and 
preference provision with respect to real estate is 
that it was felt particularly that it would do justice 
to the former owners.’’ 

In not dissimilar cases arising under the Soldiers’ and 
Sailors’ Civil Relief Act, the Supreme Court has deter¬ 
mined that in case of doubt a construction favorable to the 
beneficiary of the Statute should be adopted. In Boone v. 
LigUner, 319 U. S. 561, 575, 87 L. ed. 1587, 1596 (1943), 
the Court wrote through Jackson, J.: 

“The Soldiers’ and Sailors’ Civil Relief Act is 
always to be liberally construed to protect those who 
have been obliged to drop their own affairs to take 
up the burdens of the nation.” 

Restated by the Supreme Court in LeMaistre v. Leffers, 
333 U. S. 1,6, 92 L. ed. 429,433 (1948), by Douglas, J.: 

“But as we indicated on another occasion, the 
■ act must be read with an eye friendly to those who 
dropped their affairs to answer their country’s call.” 

Again, Congress provided in Section 11(e) of the 1944 
Act, U. S. C. Title 50 App., Sec. 1620(e): 

“The board shall prescribe regulations to pro¬ 
vide, so far as practicable, for uniform and wide 
public notice concerning surplus property available 
for sale, and for uniform and adequate time inter- 
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vals between notice and sale so that all interested 
purchasers may have a fair opportunity to buy.” 
(Italics onrs.) 

Could it possibly have been fair for the regulations to 
provide for the exercise of an option which defendants could 
destroy simply by refusing to give a deed? 

As stated in Kauffman & Sons v. Miller, 298 N. Y. 38, 
44, 80 N. E. 2nd 322, 325 (1948): 

“Where the language of a statute is susceptible of 
two constructions, the courts will adopt that which 
avoids injustice, hardship, constitutional doubts or 
other objectionable results.” 

The purpose of the Courts to preserve rights where their 
owner does everything within his power to exercise them is 
clear from a number of cases. 

Statutes providing for public land grants have generally 
given discretion to the Secretary of Interior on the choice 
of land. On occasions he has refused to make the convey¬ 
ance after the claimant has done everything possible on his 
part to complete the transaction. In State of Wyoming v. 
United States, 255 U. S. 489, 496, 65 L. ed. 742, 746 (1921) 
Van Devanter, J. wrote: 

“The power confided to them was not that of grant¬ 
ing or denying a privilege to the state, but of deter¬ 
mining whether an existing privilege conferred by 
Congress had been lawfully exercised,—in other 
words, their action was to be judicial in its nature, 
and directed to an ascertainment and declaration of 
the effect of the waiver and selection by the stale in 
1912. If these were valid then,—if they met all the 
requirements of the congressional proposal, including 
the directions given by the Secretary,—they re¬ 
mained valid notwithstanding the subsequent change 
in conditions.” 
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Even sharper is Arenas v. JJ . S. A., 322 U. S. 419, 88 
L. ed. 1363 (1944) which directed a new trial, after which 
see 60 F. S. 411 (1945) affd. 158 Fed. 2d 730 (C. C. A. 9, 
1946) c. d. 331 U. S. 842, 91 L. ed. 1853 (1947). There 
Congress provided that upon final approval by the Secre¬ 
tary of the Interior, plaintiff should have his selection of 
land. The Secretary refused to approve. The Court at 
322 U. S. 434, 88 L. ed. 1363, in footnote 17, wrote: 

“The solicitor of the Department of Interior has 
himself indicated that where the Indian has done 
all he could to get his patent and has failed because 
of the neglect of public officers the courts will gen¬ 
erally protect him, and that this may be proper 
even where there has been a failure to approve the 
allotment. See 55 Dec. of Dept, of Interior 295, 
303, 304.” 

The opinion of the Circuit Court of Appeals which fol¬ 
lowed is most enlightening. 

In Opinion of the Justices, 89 N. H. 563, 198 A. 249 
(1938) a status of “settlement” in New Hampshire had 
been obtained and the requirements for such a status were 
later changed. The question was what effect such change 
had on the right of the “settler” to obtain relief (financial 
support) from the State. The Court wrote at p. 565 (198 
A. 250): 

“The repeal of a statute renders it thenceforth 
i inoperative, but it does not undo or set aside the 
' consequence of its operation while in force unless 
such a result is directed by express language or 
necessary implication. A status established in a 
manner which becomes proscribed is not lost by the 
mere fact of the proscription. 

“Even, as here, where no question of vested rights 
is involved, the presumption is that the repeal of an 
act does not invalidate the accrued results of its 
operative tenure. To undo such results by repeal 
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is to give it retroactivity, and based upon elemental 
principles of justice a rule of construction avoids 
that effect if the language of the repeal does not 
clearly require it.” 

Finally, we quote from U. S. v. Magnolia Pet. Co., 276 
U. S. 160,162, 72 L. ed. 509, 511 (1928): 

“Statutes are not to be given retroactive effect or 
construed to change the status of claims fixed in 
accordance with prior provisions unless the legis¬ 
lative purpose so to do plainly appears.” 

We conclude that every purpose manifested by Congress 
and every sound rule of construction dictate that this stat¬ 
ute should be so construed as to require the delivery of 
the deed to one in the position of these plaintiffs. 


POINT VII 

The jurisdiction of the Court to grant the injunc¬ 
tion is clearly settled. 

In Larson v. Domestic and Foreign Commerce Corp., 337 
U. S. 682, 93 L. ed. 1628 (1949), the Supreme Court, after 
reviewing its prior decisions, which it admitted were con¬ 
flicting, laid down the following rule with respect to enjoin¬ 
ing a Government officer from taking certain action: (1) 
he may not be enjoined from making a mistake in carrying 
out functions delegated to him by Statute; (2) he may be 
enjoined whenever his action is contrary to the provision 
of the Statute or is forbidden by a limitation in the Statute. 
That is, when he does that which Congress directs his 
action is that of the sovereign. When he does something 
contrary to the statute, his action is not that of the sover¬ 
eign, but is his individual act. 
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Vinson, C. J. wrote in part at 337 U. S. 689, 93 L. ed. 
1636: 

**On a similar theory, where the officer's powers are 
limited by statute, his actions beyond those limita¬ 
tions are considered individual and not sovereign 
actions. The officer is not doing the business which 
the sovereign has empowered him to do or he is 
doing it in a way which the sovereign has forbidden. 
His actions are ultra vires his authority and there¬ 
fore may be made the object of specific relief." 

On the other hand, in the case before it, the Court wrote 
at 337 U. S. 692, 93 L. ed. 1637: 

! “The Administrator was empowered by the sover- 
i eign to administer a general sales program encom¬ 
passing the negotiation of contracts, the shipment 
i of goods and the receipt of payments. A normal 
concomitant of such powers as a matter of general 
agency law is the power to refuse delivery when, 
in the agent's view, delivery is not called for under 
a contract and the power to sell goods which the 
agent believes are still his principal’s to sell." 

Thus, if the officer merely makes an error in the man¬ 
ner in which he uses his discretion, he is acting within gen¬ 
eral powers conferred upon him by law in an incorrect way. 
Such conduct cannot be enjoined. Congress has told him 
to act. When he acts within the scope of his authority, in¬ 
junction will not lie. Thus, the Court said at 337 U. S. 695, 
93 L. ed. 1639: 

“We hold that if the actions of an officer do not con¬ 
flict with the terms of his valid statutory authority, 
then they are the actions of the sovereign, whether 
or not they are tortious under general law, if they 
would be regarded as the actions of a private prin¬ 
cipal under the normal rules of agency. A Govern¬ 
ment officer is not thereby necessarily immunized 
from liability, if his action is such that a liability 
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would be imposed by the general law of torts. But 
the action itself cannot be enjoined or directed, since 
it is also the action of the sovereign.” (Italics ours.) 

Thus, the issue is: is the action of the officer “also the 
action of the sovereign”? The Court (337 U. S. 698, 93 
L. ed. 1640) went on: 

“With only one possible exception, however, specific 
relief in connection with property held or injured by 
officers of the sovereign acting in the name of the 
sovereign has been granted only where there was a 
claim that the taking of the property or the injury 
to it was not the action of the sovereign because 
unconstitutional or beyond the officer’s statutory 
powers (21).” (Italics ours.) 

Footnote 21 reads as follows: 

“See, e.g., Payne v. Central P. R. Co., 255 US 228, 
238, 65 L ed 598, 603, 41 S Ct. 314 (1921), where the 
Court said that specific relief could be had because 
the Government officers had ‘departed from a plain 
official duty’ ‘through a mistaken conception of their 
authority,’ and Santa Fe P. R. Co. v. Fall, 259 US 
197,199, 66 L ed 896, 42 S Ct 466 (1922), where the 
contention was ‘that the Secretary went beyond the 
powers conferred upon him by the statute.’ The 
cases are myriad and it is unnecessary to review 
them here.” 

At 337 U. S. 701, 93 L. ed. 1642, the opinion continues: 

“Since we must therefore resolve the conflict in doc¬ 
trine we adhere to the rule applied in the Goldberg 
case and to the principle which has been frequently 
repeated by this Court, both before and after the 
Goltra case: the action of an officer of the sovereign 
(be it holding, taking or otherwise legally affecting 
the plaintiff’s property) can be regarded as so ‘ille¬ 
gal’ as to permit a suit for specific relief against the 
officer as an individual only if it is not within the of- 
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I ficer’s statutory powers or, if within those powers, 
only if the powers, or their exercise in the particular 
case, are constitutionally void.” 

Our case is clearly one of acting not merely beyond the 
power conferred, but contrary to the mandate of Congress. 
The Act passed by Congress and signed by the President 
is “the action of the sovereign.” Defendants’ action was 
not. 

Congress prescribed that former owners shall have 
their property when it “is to be disposed of”. The prop¬ 
erty, defendants decided, was to be disposed of. Congress 
directed to whom. We respectfully submit that when 
defendants propose to dispose of it to someone else, in¬ 
junction lies. 


Conclusion 

We respectfully submit: 

1. plaintiffs’ property comes within none of the excep¬ 
tions in Section 23; 

2. plaintiffs, under Section 23, were entitled to repur¬ 
chase their property if it was to be disposed of by 
the United States; 

3. when the property was advertised for sale and plain¬ 
tiffs offered to buy it at the statutory price, plain¬ 
tiffs’ rights did not expire on December 31, 1949 
simply because defendants refused to deliver; 

4. defendants are now in position to transfer title to 
plaintiffs; 

5. defendants should be enjoined from acting contrary 
to the terms of Section 23. 
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Wherefore, we respectfully pray that the judgment 
below be reversed and the relief sought by plaintiffs 
be granted. 

Respectfully submitted, 

Wallace M. Cohen, 

1822 Jefferson Place, N.W., 
Washington, D. C. 

Nathan, Mannheimer, Asche & Winer, 

295 Madison Avenue, 

New York, New York. 
Attorneys for Appellants 

Alfred B. Nathan, 

Norman Winer, 

Of Coimsel. 
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APPENDIX TO APPELLANTS’ BRIEF 


I. 


Surplus Property Act of 1944, Act of October 3, 1944, 
c. 479 (58 Stat. 766) U. S. C. title 50 App., Secs. 1611, 
et seq. 

Sec. 9 (U. S. C. Sec. 1618): 

§ 1618. Issuance of regulations by Board; scope; 
regulations by Government agencies; publication 

(a) The Board shall prescribe regulations to 
effectuate the provisions of this Act [sections 1611- 
1646 of this Appendix]. In formulating such regula¬ 
tions, the Board shall be guided by the objectives 
of this Act [such sections]. 

(b) Regulations issued pursuant to subsection (a) 
may, except as otherwise provided in this Act [such 
sections], contain provisions prescribing the extent 
to which, the times at which, the areas in which, the 
agencies by which, the prices at which, and the terms 
and conditions under which, surplus property may 
be disposed of, and the extent to which and the con¬ 
ditions under which surplus property shall be sub¬ 
ject to care and handling. 

• • • 


Sec. 11 (U. S. C. Sec. 1620): 

§1620. Declaration and disposition of surplus 
property —(a) Survey by owning agency of prop - 
erty 

• • • 

(e) Uniform public notice 

The Board shall prescribe regulations necessary 
to provide, so far as practicable, for uniform and 
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wide public notice concerning surplus property 
available for sale, and for uniform and adequate 
time intervals between notice and sale so that all 
interested purchasers may have a fair opportunity 
to buy. 

• • • 


Sec. 23 (U. S. C. Sec. 1632): 

§ 1632. Disposal of surplus real property — 
(a) Definitions 

As used in this section— 

(1) The term “real property” means property 
consisting of land, together with any fixtures and 
improvements thereon (including hotels, apartment 
houses, hospitals, office buildings, stores, and other 
commercial structures) located outside the District 
of Columbia, but does not include (A) commercial 
structures constructed by, at the direction of, or 
on behalf of any Government agency, (B) com¬ 
mercial structures which the Administrator de¬ 
termines have been made an integral part of a 
functional or economic unit which should be dis¬ 
posed of as a whole, and (C) war housing, industrial 
plants, factories, airports, airport facilities, or 
similar structures and facilities, or the sites thereof, 
or land which the Administrator determines essential 
to the use of any of the foregoing; and 

(2) The term 11 surplus real property ’ ’ means real 
property which has been determined under sec¬ 
tion 11 [section 1620 of this Appendix] to be surplus 
property. 

(b) Property to be disposed 

Surplus real property which is not disposed of 
to Government agencies under section 12 [section 
1621 of this Appendix] or to States or their political 
subdivisions or instrumentalities under section 13 
[section 1622 of this Appendix] shall be disposed of 
in accordance with this section. 
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(c) Classification of property 

Immediately after the reporting of surplus real 
property to the War Assets Administrator under 
section 11 [section 1620 of this Appendix], the War 
Assets Administrator shall classify such property 
as agricultural, grazing, forest, mineral, or other¬ 
wise, as it may deem advisable. The classification 
may be revised from time to time. The classification 
of property by the Administrator (including the 
determination of whether property is “real prop¬ 
erty” as defined in this section) shall be based on 
the highest and best use of the property at the time 
it is reported as surplus property regardless of its 
former character or use. 

(d) Preference to former owner; rights of 
tenant; price limitation 

(1) (A) In the case of any surplus real property 
which was acquired by any Government agency after 
December 31, 1939, the person from whom such 
property was acquired shall be given notice, in such 
manner (which may include publication) as the 
Board by regulation may prescribe, that the prop¬ 
erty is to be disposed of by the United States and 
shall be entitled to purchase such property, in sub¬ 
stantially the identical tract as when acquired from 
such person, at private sale at any time during the 
period of ninety days following such notice: Pro¬ 
vided, That such period shall be extended in any 
case when it appears that such extension is necessary 
or appropriate to facilitate the sale of any surplus 
real property under this subsection. 

(B) In the case of real property acquired by 
any Government agency after December 31, 1939, 
which either— 

(i) has not been determined under section 11 
[section 1620 of this Appendix] to be surplus 
property, or 

(ii) has been disposed of under section 12 
[section 1621 of this Appendix] or 13 [section 1622 
of this Appendix], or 
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(iii) is classified as suitable for a purpose dif¬ 
ferent from that for which it was used when ac¬ 
quired by the Government, and with respect to 
which the person from whom it was acquired has 
signified an intention not to exercise the privilege 
granted under subparagraph (A), 

the person from whom such property -was acquired 
may be offered other surplus real property in the 
same area for purchase at private sale, if such other 
property is classified as suitable for the purpose for 
which the property so acquired was used when so 
acquired, and is otherwise similar to the property 
so acquired. 

(2) In the case of surplus real property which 
was acquired by any Government agency after De¬ 
cember 31, 1939, and which is classified as suitable 
for agricultural use, if any tenant (who was a tenant 
at the time of acquisition) of the person from whom 
such property was acquired, signifies, within a 
period of ninety days following public notice of 
sale, his intention to purchase such property, and 
no person has exercised his privilege under para¬ 
graph (1) (A), such tenant shall be entitled to pur¬ 
chase such property, in substantially the identical 
tract as when acquired by such Government agency, 
at private sale at any time during such ninety-day 
period. 

(3) The price to be paid for surplus real prop¬ 
erty sold under this subsection shall be a price not 
greater than that for which it was acquired by the 
United States, such acquisition price being properly 
adjusted to reflect any increase or decrease in the 
value of such property resulting from action by the 
United States, or a price equal to the market price 
at the time of sale of such property, whichever price 
is the lower. 

(4) The Board may by regulation prescribe 
methods for the identification of persons entitled to 
exercise the privileges conferred by this subsection. 
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(e) Division of agricultural property into family- 
size units; division of property unsuitable for 
agriculture 

If any surplus real property is not disposed of 
under subsection (d)— 

(1) such property, if classified as suitable for 
agricultural use, shall be subdivided, as provided 
by the Board, whenever practicable into economic 
family-size units (taking into consideration the 
variations in sizes of economic units in different 
localities); and 

(2) such property, if not classified as suitable 
for agricultural use, shall be subdivided into the 
appropriate units in which the Board deems the 
property should be disposed of, giving due con¬ 
sideration to the character of the property, the 
economic use to which it is likely to be put, and the 
objectives of disposition as set forth in this Act 
[sections 1611-1646 of this Appendix]. 

(f) Preference to veterans; procedure 

(1) Whenever any surplus real property classi¬ 
fied as suitable for agricultural, residential, or small 
business purposes is to be disposed of, except as 
provided in subsection (d) of this section, veterans 
shall be granted a preference in the purchase of 
such property over nonveterans. 

(2) The following procedure shall govern the ex¬ 
ercise of veterans’ preference rights under this sub¬ 
section : 

• • • 

(g) Rights of beneficiaries of former owner or 
veteran; order of succession; limitation on prefer¬ 
ence right 

• • • 

(h) Termination of purchase privileges 

• • • 

(i) Limitations on disposal of agricultural lands; 
financial assistance by Department of Agriculture 
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In the case of surplus real property which is 
classified as suitable for agricultural use and which 
is not disposed of under subsection (d) or (f), such 
property (after subdivision as provided in subsec¬ 
tion (e) (1)) shall be disposed of insofar as possible 
only to persons who expect to cultivate the land 
and to operate it for a livelihood. The Department 
of Agriculture is authorized and directed, within the 
limits of its current functions under the Bankhead- 
Jones Farm Tenant Act [sections 1000-1029 of Title 
7] to extend needed financial and other assistance to 
persons eligible for such assistance under the Bank- 
head-Jones Farm Tenant Act [sections 1000-1029 of 
Title 7] and the Servicemen’s Readjustment Act of 
1944 [sections 693-697e of Title 38] in connection 
with the disposal of surplus agricultural lands pur¬ 
suant to this subsection. 

i (j) Approval of deed or instrument of transfer; 
warranty deeds 


Section 38, which was not codified, is set forth in full 
at p. 38 of the brief. 


IL 

Regulation No. 5 of the War Assets Administration 
issued pursuant to authority granted in Surplus Property 
Act. 

The definition of war housing appears in full on p. 25 
of the brief. 

Relevant portions of the Regulation with respect to 
priorities and acceptance of offers appear in full at pp. 
45-7 of the brief. 

The definition of “similar structures and facilities” 
which was in the Regulation during the year 1946, is printed 
in full in the brief at p. 30. 
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III. 


Federal Property and Administrative Services Act of 
1949, Act of Jnne 30, 1949, c. 288 (63 Stat.) 378 et seq. 
U. S. C. title 41, Secs. 201 et seq. 

Section 502(a) of the said Act (63 Stat. 399), not codi- 
! tied, appears in full at p. 39 of the brief. 

IV. 

Lanham Act. Act of October 14, 1940, c. 862 (54 Stat. 
1125) U. S. C. title 42, Sec. 1521 et seq. 

i The relevant portions of Sec. 1 (U. S. C. Sec. 1521) 

appear in the brief at p. 15. 

Sec. 4 (U. S. C. Sec. 1524): 

§ 1524. Declaration of policy; disposal of housing 

i It is hereby declared to be the policy of this sub¬ 

chapter to further the national defense by providing 
i housing in those areas where it cannot otherwise be 

provided by private enterprise when needed, and 
that such housing may he sold and disposed of as 
expeditiously as possible: Provided , That in dis- 
i posing of said housing consideration shall be given 

to its full market value and said housing or any part 
thereof shall not, unless specifically authorized by 
! Congress, be conveyed to any public or private 

! agency organized for slum clearance or to provide 

i subsidized housing for persons of low income: Pro - 

! vided further, That the Administrator may, in his 

discretion, upon the request of the Secretaries of 
I War or Navy transfer to the jurisdiction of the War 

or Navy Departments such housing constructed un¬ 
der the provisions of subchapters II-IV of this chap¬ 
ter as may be considered to be permanently useful 
to the Army or Navy. • • • 


i 
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Sec. 313 (U. S. C. Sec. 1553): 

§1553. Removal by Administrator of certain 
housing of temporary character; exceptions for local 
communities; report to Congress 

The Administrator shall, as promptly as may be 
practicable and in the public interest, remove all 
housing under his jurisdiction which is of a tempo¬ 
rary character, as determined by him, and con¬ 
structed under the provisions of subchapters II-V 
of this chapter Public Law 781, Seventy-sixth Con¬ 
gress [Act Dec. 2, 1942, c. 567, 56 Stat. 1027] and 
Public Laws 9 [Act March 1,1941, c. 9, 55 Stat. 14], 
73 [Act May 24, 1941, c. 132, 55 Stat. 199] and 353 
[Act Dec. 17, 1941, c. 591, 55 Stat. 810], Seventy- 
seventh Congress. Such removal shall, in any event, 
be accomplished not later than January 1,1951, with 
the exception only of such housing as the Adminis¬ 
trator, after consultation with local communities 
finds is still needed in the interest of the orderly de¬ 
mobilization of the war effort: Provided, That all 
such exceptions shall be reexamined annually by the 
Administrator and that all such exceptions and re¬ 
examinations shall be reported to the Congress. • • • 

• • • 

Sec. 401(d) (U. S. C. Sec. 1561(d)): 

§ 1561. Appropriation for housing of United 
States employees; administration; disposition of 
housing 

• • • 

(d) The housing provided with funds authorized 
to be appropriated by this section may be sold and 
disposed of as expeditiously as possible: Provided , 
That in disposing of said housing consideration shall 
be given to its full market value and said housing 
or any part thereof shall not, unless specifically 
authorized by Congress, be conveyed to any public 
or private agency organized for slum clearance or 
to provide subsidized housing for persons of low 
income. 

Sec. 502(b) (U. S. C. Sec. 1572(b)) is printed in full at 
p. 21 of the brief. 
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Sec. 504 (U. S. C. Sec. 1574): 

§ 1574. Educational institutions—Transfer of 
educational facilities 

(a) At any educational institution including any 
educational facility operated by the Indian Service 
where the Commissioner of Education shall find that 
there exists or impends an acute shortage of educa¬ 
tional facilities, other than housing, required for per¬ 
sons engaged in the pursuit of courses of training 
or education under title II of the Servicemen’s Re¬ 
adjustment Act of 1944, as amended, the Adminis¬ 
trator of General Services is authorized, upon re¬ 
quest of such educational institution, to provide such 
educational facilities (1) by the use or reuse (includ¬ 
ing disassembling, transporting, and reerecting) of 
structures or facilities (including improvements, 
equipments, materials, or furnishings but not includ¬ 
ing site acquisition and preparation or the installa¬ 
tion of streets and utility mains) under the jurisdic¬ 
tion or control of any Federal agency which are no 
longer required by such agency and which, in the 
determination of said Administrator can be utilized 
to provide the needed educational facilities and 
which, in the determination of the War Assets Ad¬ 
ministrator are available for such use or reuse and 
(2) by connecting utilities from buildings to mains. 
Upon request of the Administrator of General Serv¬ 
ices any Federal agency having jurisdiction or con¬ 
trol of any such structures or facilities may, with 
the approval of the War Assets Administrator, not¬ 
withstanding any other provisions of law, transfer 
such structures or facilities to the Administrator of 
General Services, without reimbursement, for such 
use or reuse. Without regard to the provisions of 
any other law, said Administrator is authorized to 
transfer to any educational institution any educa¬ 
tional facilities provided for such educational institu¬ 
tion under this subsection. 

• • • 
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In the opinion of appellees the questions here presented are 
as follows: 

1. Whether the administrative determination that the por¬ 
tion of property acquired by the United States from appellants 
at the time it was a golf course upon which some $4,000,000 
had been expended by the United States in construction of 
roads, streets, barrack buildings, service buildings, etc., and 
which is now used for veterans’ housing was not subject to the 
preferential repurchase right given former owners by Section 
23 of the Surplus Property Act of 1944, as amended, was 
plainly erroneous. 
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istrative Services Act of 1949 with the proviso that “all pri¬ 
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3. Whether this suit constitutes an attempt to sue the 
United States without its consent. 
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tHntteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 10596 

Frank Seiden, Milton Seiden and Leon Seiden, appellants 

v. 

Jess Larson and Paul L. Mather, appellees 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLEES 


OPINION BELOW 

The district court did not write an opinion. 

JURISDICTION 

This is an appeal from a final judgment of the United States 
District Court for the District of Columbia entered March 7, 
1950, dismissing a complaint seeking an injunction against 
disposal of certain surplus property (Jt. App. 55). Notice of 
appeal was filed March 9, 1950. The jurisdiction of the dis¬ 
trict court rests on 28 U. S. C. sec. 1331 and section 11-306 of 
the District of Columbia Code. The jurisdiction of this Court 
is invoked under 28 U. S. C. sec. 1291. 

STATEMENT 

This suit was instituted by complaint filed December 29, 
1949, seeking a judgment restraining appellees, officials of the 
General Services Administration, from taking any action in 
derogation of plaintiffs’ alleged priority right to repurchase 

(i) 
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certain property under Section 23 of the Surplus Property Act 
of 1944 (Jt. App. 2-6). At the same time plaintiffs filed a 
motion for preliminary injunction (Jt. App. 7-8) supported 
by affidavits of plaintiff Milton Seiden (Jt. App. 9-30) and 
of Israel Flappan (Jt. App. 31-38). On January 13, 1950, 
defendants moved to dismiss and for summary judgment at¬ 
taching an affidavit of Thomas B. Peyton (Jt. App. 38-46, some 
of the exhibits to this affidavit appear at Jt. App. 56-73). 
Reply affidavits were filed on January 27 and 31,1950 (Jt. App. 
47-^52) and a hearing was had. On February 24, 1950, an 
injunction was granted pending appeal (Jt. App. 54) and on 
March 7, 1950, judgment was entered overruling the motion 
for preliminary injunction, granting defendant’s motion to dis¬ 
miss and for summary judgment, and dismissing the complaint 
(Jt. App. 55). After appeal had been taken to this Court and 
the record filed defendants moved to dismiss or affirm on the 
ground that any priority right appellants might have had 
expired on December 31, 1949, and hence this appeal did not 
present a justiciable question. By order of this Court of July 
19, 1950, this motion was denied and the appeal was set for 
hearing in October, 1950. 

There is no dispute as to the material facts which appear in 
the complaint and the affidavits filed by the parties and may be 
summarized as follows: 

Prior to 1942 appellants owned the Lido Beach Hotel and 
Country Club, comprised of some 169 acres of land on Long 
Island, New York (Jt. App. 3). Lido Road, in substance bi¬ 
sected the property, some 54*4 acres south of the road con¬ 
taining the hotel and some 115 acres north of the road being 
primarily used for a golf course (Jt. App. 29). Condemnation 
proceedings were instituted on behalf of the Navy Department 
which culminated in a final judgment in 1945, resulting in 
acquisition of fee title to the land and improvements and also 
in the acquisition of furnishings and equipment, $1,300,000 
being paid appellants for the fee title and $232,500 for use be¬ 
tween 1942 and 1945 (Jt. App. 40, 57). During occupancy by 
the Navy some improvements were made to the hotel but 
most of the more than $4,000,000 which was spent on improve- 
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ments represented the cost of construction of a training station 
including barracks, dining halls, streets, highways, water sys¬ 
tem and similar installations on the former golf course area 
north of Lido Road (Jt. App. 41,58). 

In October 1946 the Department of the Navy issued a per¬ 
mit to the Federal Public Housing Authority covering some of 
the land north of Lido Road and the Authority in turn con¬ 
tracted with the New York State Division of Housing for use 
of the property for veterans’ emergency housing (Jt. App. 42). 
In May 1947 the property was declared surplus under the Sur¬ 
plus Property Act of 1944, as amended 58 Stat. 765, 50 U. S. C. 
App. sec. 1620 subject to the permit just mentioned (Jt. App. 
*41, 56-61). At this time renovation of part of the housing 
facilities had been completed and they were occupied by vet¬ 
erans (Jt. App. 42, 70-72). In October 1947 a final classifi¬ 
cation was made by War Assets Administration, a partial clas¬ 
sification having been made a short time before. The property 
south of Lido Road was classified as “Commercial-Section 23” 
meaning property to which the former-owner priority applied 
while the area north of the road was classified “Non-Section 
23—Real Property (War Housing)” (Jt. App. 43, 63). In 
November 1947 the property south of Lido Road was sold to 
plaintiffs (Jt. App. 44). In July 1949 a school district of the 
Town of Hempstead, Long Island, submitted an application for 
35.69 acres of the land north of Lido Road for priority for edu¬ 
cational uses under Section 13 of the Surplus Property Act, 50 
U. S. C. App. sec. 1622. This application was granted and the 
land was sold to the school district on September 19, 1949 (Jt. 
App. 45). 

In July 1949 appellants wrote to appellee Larson asserting 
a “former-owner” priority right to purchase the area north of 
Lido Road and expressing a willingness to discuss the matter of 
increase or decrease of the value of the property resulting from 
action of the United States in order to fix the preference price 
(Jt. App. 21-22). Further correspondence ensued, a hearing 
was had before the General Board, War Assets, General Serv¬ 
ices Administration, and it was concluded that the land was 
“Non-Section 23” real property (Jt. App. 21-27,44). On Sep- 
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tember 7,1949, appellants were so informed and assurance was 
given that they would have equal opportunity with the general 
public to bid for the property (Jt. App. 27). 

On December 21, 1949, the 79 acres here involved were ad¬ 
vertised in the New York Times, subject to existing occupancy 
for emergency veterans’ war housing. Bids were solicited un¬ 
til January 10, 1950, the advertisement stating that priorities 
of federal, state and local government agencies and non-profit 
institutions expire December 31, 1949 (Jt. App. 9-10). This 
suit was instituted December 29, 1949, the relief sought being 
an injunction against receiving bids or taking any other steps 
directed to transferring title to anyone except appellants; 
against permitting anyone to occupy the premises in a manner 
which deprives appellants of their alleged right to immediate 
possession; and against classifying the property as free of the 
alleged priority under Section 23 of the Surplus Property Act 
(Jt. App. 5-7). The injunction granted pending appeal re¬ 
strains appellees from contracting to sell or selling the property 
and from doing an act to change the present status of title 
or possession (Jt. App. 54). 

STATUTES INVOLVED 

The Surplus Property Act of October 3, 1944, 58 Stat. 765 
as amended by the Act of August 7,1946,60 Stat. 886 provides: 

Section 23 (a) (1), 50 U. S. C. App. sec. 1632 (a) (1)— 

(1) The term “real property” means property consist¬ 
ing of land, together with any fixtures and improve¬ 
ments thereon (including hotels, apartment houses, 

1 hospitals, office buildings, stores, and other commercial 
' structures) located outside the District of Columbia, but 
does not include (A) commercial structures constructed 
by, at the direction of, or on behalf of any Government 
agency, (B) commercial structures which the Adminis¬ 
trator determines have been made an integral part of a 
functional or economic unit which should be disposed of 
as a whole, and (C) war housing, industrial plants, fac¬ 
tories, airports, airport facilities, or similar structures 
and facilities, or the sites thereof, or land which the 
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Administrator determines essential to the use of any of 
the foregoing; and. 

***** 

Section 23 (c), 50 U. S. C. App. sec. 1632 (c)— 

Immediately after the reporting of surplus real prop¬ 
erty to the Board under section 11, the Board shall clas¬ 
sify such property as agricultural, grazing, forest, 
mineral, or otherwise, as it may deem advisable. The 
classification may be revised from time to time. The 
classification of property by the Administrator (includ¬ 
ing the determination of whether property is “real prop¬ 
erty” as defined in this section) shall be based on the 
highest and best use of the property at the time it is 
reported as surplus property regardless of its former 
character or use. 

***** 

Section 23 (d) (1) (A), 50 U. S. C. App. sec. 1632 (d) (1) 

(A)— 

(d) (1) (A) In the case of any surplus real property 
which was acquired by any Government agency after 
December 31, 1939, the person from whom such prop¬ 
erty was acquired shall be given notice, in such manner 
(which may include publication) as the Board by regu¬ 
lation may prescribe, that the property is to be disposed 
of by the United States and shall be entitled to purchase 
such property, in substantially the identical tract as 
when acquired from such person, at private sale at any 
time during the period of ninety days following such 
notice: Provided, That such period shall be extended in 
any case when it appears that such extension is neces¬ 
sary or appropriate to facilitate the sale of any surplus 
real property under this subsection. 

***** 

Section 34 (b), 50 U. S. C. App. 1643 (b)— 

Nothing in this Act shall impair or affect the provision 
of * * * Public Law 849, Seventy-sixth Congress, as 
amended, respecting war housing and facilities; * * * 

***** 
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Section 502 (a) of the Federal Property and Administrative 
Services Act of June 30, 1949, 63 Stat. 399, provides: 

There are hereby repealed— 

(1) the Surplus Property Act of 1944, as amended 
(except sections 13 (d), 18 (g), 13 (h), 28, and 32 (b) 
(2), and sections 501 and 502 of Reorganization Plan 
Numbered 1 of 1947); Provided, That, with respect to 
the disposal under this Act of any surplus real estate, all 
priorities and preferences provided for in said Act, as 
amended, shall continue in effect until 12 o’clock noon 
eastern standard time, December 31,1949; 

I SUMMARY OF ARGUMENT 

I 

The conclusion that the 79-acre tract upon which veterans’ 
housing is located was “Non-Section 23 Real Property” i. e., 
not subject to the former-owner repurchase privilege, was 
eminently correct. 

A. Appellants’ contention that the administrative authori¬ 
ties were bound to treat all of the property acquired from appel¬ 
lants as a unit in disposing of it finds no support in the provi¬ 
sions of the Surplus Property Act and is directly contrary to 
the understanding of Congress as shown by the terms of the 
Act and its legislative history. Acceptance of such a view 
would nullify the policies declared by Congress since it would 
render impossible of execution the policy of according to local 
educational institutions the privilege of acquiring surplus prop¬ 
erty they might need—a privilege which is superior to any 
former-owner privilege. It would likewise nullify the Con¬ 
gressional direction that any surplus government property suit¬ 
able for the purpose shall be used for veterans’ housing. 

B. The 79-acre tract here involved falls within both the 
“war housing” exception and the “commercial” exception of 
Section 23 of the Surplus Property Act. 

1. The physical description of the improvements on this 
tract clearly establishes that it is housing which was erected 
by the United States as part of the war effort. Appellants at¬ 
tempt to give “war housing” a much more restricted meaning 
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to refer only to housing constructed under the Lanham Act. 
But, as Congress well knew, the Lanham Act was not the only 
authority under which, as part of the war program, housing 
was constructed to meet the needs of military personnel or 
civilians. 

The Surplus Property Act itself gives the complete answer 
to appellants’ assertion that the words “war housing” were used 
in Section 23 so as to preserve the jurisdiction of federal hous¬ 
ing officials over Lanham Act property. That purpose was ac¬ 
complished by the broader provision of Section 34 (b) of the 
Act, by express reference to the Lanham Act. Appellants are 
attempting simply to delete the term “war housing” from Sec¬ 
tion 23. 

The 1945 Amendment to the Lanham Act authorizing the 
use of any available federal property for temporary housing of 
veterans confirms the view, if any confirmation be needed, that 
such property was not subject to the former-owner preference 
right and could be used for veterans’ housing. Appellants con¬ 
tention that veterans’ housing could not be “war housing” 
within the meaning of the Surplus Property Act because the 
President “Technically brought the war to a close at noon De¬ 
cember 31, 1946” is untenable since the proclamation referred 
to ended hostilities but “did not mark the termination of the 
war.” Woods v. Miller Co., 333 U. S. 138, 140 (1948). The 
housing of veterans and their families was just as much a part 
of the entire war housing problem as the housing of military 
personnal or civilians. Thus, the fact that in 1947 when the 
original classification was made and in 1949 when it was re¬ 
affirmed the 79-acre tract was used for housing veterans fur¬ 
nishes additional basis for its exclusion from the former-owner 
preference. 

2. It is equally clear that this property is embraced within 
the “commercial” exception of the Surplus Property Act. 
Shortly after the Act was passed, the Administrator issued reg¬ 
ulations excluding “commercial” property from the former- 
owner priority. This view was based on the fact that all the 
legislative history of the Act showed that the former-owner 
priority provisions were directed to agricultural land. Con¬ 
trary to appellants’ assertions to the effect that this regulation 
was invalid, this Court has held the administrative definition 
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to be reasonable so that hotel property was not subject to the 
former-owner priority under the original Act. Fleming v. 
Harney Construction Co., 85 U. S. App. D. C. 219,177 F. 2d 65 
(1949) certiorari denied 338 U. S. 893 (1949). 

Thus, this property would not have been subject to the 

0 

former-owner priority under the original Act and the 1946 
Amendment thereto does not aid appellants since Congress, in 
extending the priority to commercial structures at that time, 
expressly excluded the situation where the structures were con¬ 
structed by a government agency. 

C. Moreover, the administrative officials were required to 
exercise judgment and discretion in the sale of surplus property. 
Congress did not provide for general court supervision of the 
determinations made in the exercise of that discretion. In fact, 
it expressly excluded decisions thereunder from the operation 
of most of the provisions of the Administrative Procedure Act, 
including those as to judicial review of agency action. It is 
established by a long line of decisions that where an administra¬ 
tive decision involves an exercise of discretion and is not un¬ 
reasonable or plainly wrong, it will not be reversed or set aside 
by injunction and relief in the nature of mandamus. Such is 
the nature of the relief sought by appellants. 

II 

The Federal Property and Administrative Services Act of 
June 30, 1949, repealed the Surplus Property Act with the 
proviso that “all priorities and preferences * * * shall 
continue in effect until * * * December 31,1949.” Even 
if appellants formerly enjoyed a former-owner priority it has 
now expired and hence cannot be the basis for the injunctive 
relief they seek. 

A. It is clear that appellants do not have the rights of a 
purchaser under a contract of sale and hence the sole basis for 
the present suit must be the statutory priority. 

' B. The statute is unambiguous. It provided that “all pri¬ 
orities and preferences” should terminate on December 31, 
1949. Congress did not preserve rights that had previously 
been asserted. It made no distinction based upon the extent 
to which steps had been taken either in administrative pro- 
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ceedings or in the courts by former owners of property claim¬ 
ing a priority. Instead “all priorities and preferences** 
terminated.'**' Appellants’ argument that priorities that had 
“matured” i. e., where the former owner had asserted a desire 
to receive their benefits are still effective constitutes simply an 
attempt to amend the statute in the guise of construction. 

The legislative history of the 1949 Act demonstrates that 
Congress meant what it said when it referred to “all priorities” 
without making any exceptions. And, if any further support 
be needed, rules of construction and court decisions relating to 
analogous situations likewise compel the conclusion that appel¬ 
lants do not now have a former-owner priority. 

Ill 

Appellants are seeking by this suit to compel government 
officers to convey to them property which is admittedly owned 
by the United States. It is well settled that whether such 
result is sought to be achieved by affirmative decree or by a 
negative order reaching the same result, it cannot be done 
because it constitutes a suit against the United States. Min¬ 
nesota v. Hitchcock , 185 U. S. 373, 387 (1902); Mine Safety 
Co. v. Forrestal, 326 U. S. 371 (1945); Morrison v. Work, 266 
U.S.481 (1925). 

ARGUMENT 

I 

Appellants* attack upon the administrative determination that 
this was “Non-Section 23” property lacks merit 

The right granted to a former owner of property acquired 
by the United States after December 31,1939, to repurchase it 
if it is declared surplus was contained in Section 23 (d) (1) 
(A) of the Surplus Property Act of 1944. That provision only 
applies to property which is embraced within the definition of 
“real property” stated in Section 23 (a). For convenience, all 
real property not covered by the definition is referred to as 
“Non-Section 23 real property.” Appellants emphasize the 
fact that in the Declaration of Surplus the Navy Department 
expressed the opinion that the best future use was “resort” 
(Br. 5). But Section 23 (c) of the Surplus Property Act dele- 
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gates to the surplus property officials the duty to classify the 
property based upon the highest and best use of the property 
at the time it is reported as surplus regardless of its former 
character or use. And authority is given to revise the classi¬ 
fication from time to time. We will now show that the classi¬ 
fication of the 79 acres here involved was eminently correct. 

A. A single classification of all the property acquired from appellants was 

not required 

As appears from the classification made by War Assets Ad¬ 
ministration in October 1947, the property was classified in 
three different categories and the portion south of Lido Road 
embracing the hotel was sold to appellants pursuant to a 
Section 23 classification (Jt. App. 63-64). Appellants now 
argue, however, that Congress intended that the property 
should be classified as a unit (Br. 26-28). 1 But the Act im¬ 
poses no such artificial limitation. Instead, the Administrator 
is authorized to make such classification as he “may deem ad¬ 
visable,” based upon highest and best use at the time of the 
declaration of surplus. It was not unlikely that, by the erec¬ 
tion of improvements, portions of an area would be changed to 
different use such as would occur when a factory building was 
erected upon what was formerly a large farm. In the example 
given, appellants’ view would compel either the classification of 
a farm area as industrial or treatment of a factory as agricul¬ 
tural property. This exact situation was mentioned in Con¬ 
gress during the debates upon the 1946 Amendment to the Sur¬ 
plus Property Act where Congressman Manasco explained that 
in such case the farmer has no right to reacquire land upon 
which a factory has been built but “if the land is not necessary 
in connection with the factory, then the former owner has the 
right under existing law to reacquire it,” 92 Cong. Rec. pt. 8, 
p. 1()287. Appellants’ argument reaches the absurd conclusion 
that the administrative authority is restricted because appel- 

1 It is, at best, questionable whether appellants may now nrge this point. 
Reply affidavits state that in November 1947 the affiants did not know that 
the golf course property had been classified as “Non-Section 23” (Jt. App. 
49-52). However that may be, appellants’ action in purchasing the hotel 
property separately is in direct contradiction to their present argument that 
the administrative officials lacked statutory authority to treat separately 
any part of the 169-acre tract. 
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lants formerly owned all of the land rather than simply owning 
the hotel with someone else owning the golf course. Indeed, 
the contrary Congressional intent is clear from the explicit 
legislation pertaining to the converse of appellants’ situation— 
i. e., where the structures of several former owners have been 
combined into a unitary whole. Such structures are expressly 
excluded from the former owner priority by exception B of 
Section 23 (a) (1). Clearly, Congress intended that classifica¬ 
tions should be based on the physical facts unhampered by 
artificial restrictions based upon the original source of title. 

The division of the property in the instant case was the only 
appropriate action to take. While the hotel area south of 
Lido Road was in substantially the same situation as it was 
before the taking, the portion north of that road had been 
greatly changed physically by the expenditure of some 
$4,000,000 on buildings, roads, streets, water lines, sewer lines, 
and the like. Moreover, while the hotel property was not 
needed for governmental purposes, it was highly desirable that 
the other portions of the property should be used in further¬ 
ance of the governmental policy of alleviating the housing 
shortage for veterans which was particularly acute at the time 
(1947). 2 

Moreover, 35 acres north of Lido Road have been sold to 
Union Free School District No. 28, Town of Hempstead, Long 
Island, pursuant to Section 13 of the Act, 50 U. S. C. App. Sec. 
1622, providing for sale of surplus property appropriate for 
educational use. Any “former-owner” priority is subordinate 
to the right to dispose of the property for such purpose, Sec¬ 
tion 23 (b). Yet the effect of appellants’ “single unit” argu¬ 
ment is to render the accomplishment of such purpose im¬ 
possible since a school district would obviously not want the 
hotel. Indeed, the complaint alleged that this sale was “con¬ 
trary to the provision and requirements of said statute” (Jt. 
App. 4) and appellants’ brief (footnote, page 5) after indicating 
that the 35 acres is here involved, states, “The part thus severed 

•Appellants do not refer specifically to the allegations of the complaint 
that the agreement for occupancy for veterans’ housing was contrary to the 
Surplus Property Act (Jt. App. 4-5). However, that position seems to be 
implicit in their present argument and in the relief they seek (Cf. Br. 50-57). 
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must be a matter for later consideration,” apparently contem¬ 
plating a later attempt to invalidate that sale. 

In summary, appellants’ “single unit” argument has no sup¬ 
port either in statutory language or in reason, and acceptance 
of it would nullify both the Congressional purpose of aiding 
educational institutions and of promoting housing for veterans. 
It is important in this connection to keep in mind the fact that, 
in the Surplus Property Act, Congress was legislating with ref¬ 
erence to property owned by the United States as to which it 
had absolute power of disposition and that it gave a gratuity 
in the form of a preference right to repurchase only to a limited 
class of former-owners and only after various other bodies, 
including educational institutions, had had an opportunity to 
secure the property they needed for their purposes. Appel¬ 
lants’ desire to secure all of their former property at the prefer¬ 
ence: price cannot justify such a negation of the expressed Con¬ 
gressional policy. 

B. The 79-acre tract here involved was properly classified as 
“Non-Section 23” 

It is clear that, as we have shown, the only proper procedure 
in the present circumstances was to classify separately the 79- 
acre tract here involved. It is equally plain that this tract was 
correctly classified as “Non-Section 23” property. Prelimi¬ 
nary to a statement of the reasons why this is so we first cate¬ 
gorically deny appellants’ assertion (Br. 4) that “there is no 
dispute about the fact that when the Navy stopped using the 
property, the property was Section 23 Real Property; * * *” 
No basis is given for this statement. Elsewhere, it is said (Br. 
12), “Defendants do not claim the barracks came within any 
exception until 1947.” (See also Br. 20. 3 ) If, as is apparently 
the case, appellants are making a distinction between the date 
the Navy Department ceased to use the property (a date which 
does not appear) and the date that Department declared the 
property surplus, it is irrelevant to the present problem which 
is whether the 1947 classification was plainly wrong. Even if 

‘The assertion (Br. 7) that in O'Hara v. Littlejohn , 69 F. Supp. 274 
(D. C., D. C. 1946) appellees had ruled that a barracks project on an Army 
Post was Section 23 Real Property is inaccurate among other reasons 
because no question of former-owner priority was there involved. 
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it be assumed that there might have been a difference, no use¬ 
ful purpose could be served by discussing what might have been 
the result at the earlier date since the 1947 classification was 
proper both because of the “war housing” exception and be¬ 
cause of the “commercial structures” exception of Section 23. 4 

1. The “war housing ” exception of Section 23 

Section 23 (a) (1) of the Act expressly excludes “war hous¬ 
ing, industrial plants, factories, airports, airport facilities, or 
similar structures or facilities and the sites thereof, or land 
which the Administrator determines essential to the use of any 
of the foregoing.” The physical nature of this property—bar¬ 
racks, dining halls, recreation halls, warehouses, etc., together 
with the necessary streets and highways (Jt. App. 41, 58, 65)— 
conclusively establishes the fact that this is housing. And 
both at the time it was declared surplus and at the time of 
trial it was so used for the purpose of housing veterans (Jt. 
App. 42,71). 

It would seem to be equally obvious that this is “war hous¬ 
ing,” having been built for housing purposes in connection with 
the war effort. Appellants argue, however, that “war hous¬ 
ing” has a much narrower meaning. Their view is that only 
housing constructed under the Lanham Act of October 10,1940, 
54 Stat. 1125,42 U. S. C., Sec. 1521, etc., is referred to. Hous¬ 
ing constructed under the Lanham Act was, of course, war 
housing. But appellants’ negative conclusion therefrom— 
that only Lanham Act housing was war housing—is demon¬ 
strably erroneous. Under the Lanham Act housing was 
constructed not only for war workers near defense plants (the 
type of construction referred to by appellants at pages 15-18 
of their brief), but, on appropriate occasions, housing for mili¬ 
tary personnel was constructed and later transferred to the mil¬ 
itary services. See e. g., Gibbs v. United States, 150 F. 2d 504 
(C. A. 4,1945) and John L. Roper Lumber Co. v. United States, 
150 F. 2d 329 (C. A. 4,1945) involving Midway Park, a devel- 

4 In fact, since the Administrator was authorized to revise the classifica¬ 
tion from time to time (Section 23 (c)) the precise problem is whether 
the classification in August 1949 should be overturned. However, there 
does not appear to be any substantial change occurring between 1947 and 
1949, hence this difference in time does not appear to be important. 
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opment for housing military personnel and their families ad¬ 
joining Camp Lejeune Marine Base at New River, North Caro¬ 
lina. On the other hand, the Lanham Act was not the only- 
authorization under which projects for housing of defense 
workers was constructed. Thus, Bellevue Homes in the Dis¬ 
trict of Columbia were constructed by the Navy Department 
pursuant to Section 201 of the Second Supplemental National 
Defense Appropriation Act of September 9, 1940, 54 Stat. 883, 
885, which appropriated $100,000,000 for housing to be con¬ 
structed “at locations on or near Military or Naval Establish¬ 
ments * # * or near privately owned industrial plants.” 
See United States v. Wittek, 337 U. S. 346 (1949). Another 
example appears in the recent decision in Reconstruction Fi¬ 
nance Corporation v. Mouat, — F. 2d — (C. A. 9,1950) which 
concerned, in part, residence buildings, a store building, and a 
barracks building which had been erected by Defense Plant 
Corporation and were later transferred to the Surplus Property 
Board as surplus property. 

Without attempting to review all of the various housing au¬ 
thorizations, the examples given are sufficient to demonstrate 
that “war housing” is not a technical term limited to housing 
constructed for war workers under the Lanham Act. Indeed, 
appellants’ own quotation referring to (Br. 17) “The funds 
under this Act and under other acts to provide war housing ” 
refutes their argument. That “war housing” was not used in 
any such restricted sense in the Surplus Property Act is ap¬ 
parent from the words of Section 23 immediately following the 
list of particular types of structures “or similar structures or 
facilities and the sites thereof”. 3 Here, again, it is evident 

‘ Appellants seek to ignore this phrase, principally on the ground that the 
original definition of similar structures and facilities by General Gregory 
was “an indefensible arrogation of power” and that Congress, by enacting 
the 1946 Amendments, “proceeded to clip his wings” (Br. 30). This same 
allegation of arbitrariness was fully considered by this Court in Fleming v. 
Ear^ney Construction Co., 85 U. S. App. D. C. 219, 177 F. 2d 65 (1949), 
certiorari denied 338 U. S. 893 (1949) where it was unanimously concluded 
“We cannot say that this [the administrative definition] was an unreason¬ 
able definition”. Other instances where appellants assert the same er¬ 
roneous view are discussed later in this brief, infra, pp. 17-19. 
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Congress was speaking in physical terms, i. e., structures used 
for housing, and not in technical terms based upon the source 
of authority for their construction. 

The legislative history of Section 23, which is discussed in 
more detail later (infra, pp. 17-18) contains nothing to warrant 
the narrow meaning appellants seek to give to the phrase “war 
housing.” The Act itself demonstrates the error of appellants’ 
attempted use of the suggestion of Mr. Blandford, National 
Housing Administrator, that Lanham Act housing should be 
excluded from the Surplus Property Act to narrow the meaning 
of “war housing” in Section 23 (Br. 18-19) because that pur¬ 
pose is precisely what was accomplished by another section of 
the Act. Section 34 (b) of the Surplus Property Act provides 
“Nothing in this Act shall impair or affect the provisions 
of * * * Public Law 849, Seventy-sixth Congress, as 
amended, respecting war housing and facilities; * * 

Public Law 849 is the Lanham Act of October 14,1940,54 Stat. 
1125. Since Lanham Act housing was thus exempted from 
all the provisions of the Act, an exception from Section 23 of 
Lanham Act housing would have been meaningless. Clearly, 
appellants are seeking simply to render the “war housing” ex¬ 
ception of Section 23 nugatory. 

Having reached their own very limited meaning of “war 
housing,” appellants seek to read a similar narrow definition 
into the 1946 definition of war housing in the Surplus Property 
Regulations (Br. 25-26). Excluding such a restricted reading, 
the present property fits precisely the regulations’ definitions 
of “real property improved with housing structures, acquired 
or constructed by the Government subsequent to September 8, 
1939 * * * for the purpose of housing servicemen.” 

Here, again, appellants are arguing that a useless act was per¬ 
formed. Since Lanham Act housing was already exempted 
from operation of the Surplus Property Act, there would be no 
point to attempting to define “war housing” in Section 23 if 
that term were limited to appellants’ definition. Again, the 
National Housing Agency was designated as the disposal agency 
for housing property which included real property used for 
housing or housing projects or developments together with the 
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structures thereon—a vain act if appellants are right. Surplus 
Property Administration—Part 8301.2 (e) and (g), 10 Fed. 
Reg., p. 14065. 

Since appellants’ attempted limitation of “war housing” to 
Lanham Act housing lacks merit, the foundation of their dis¬ 
cussion (Br. 20-25) of the 1945 Amendment to the Lanham 
Act (Act of December 31, 1945, 59 Stat. 674) disappears and 
that discussion becomes irrelevant. However, we think some 
of the fallacies in the argument there advanced should be 
pointed out. Appellants assert (Br. 19) that the President 
technically brought the war to a close at noon December 31, 
1946. While the proclamation terminated hostilities “it did 
not mark the termination of the war,” Woods v. Miller Co., 
333 U. S. 138,140 (1948). The war emergency still continues 
for many purposes and, as the court held in the Woods case, 
the Housing and Rent Act of 1947 was sustained by the war 
power. In so holding, the court emphasized (p. 142) the 
housing problem created by the heavy demobilization of vet¬ 
erans. Thus, in every realistic sense, the veterans’ housing 
problem is simply one aspect of the war housing problem. 
Appellants’ conclusion that veterans’ housing could not prop¬ 
erly be included within the term “vrar housing” used in the 
Surplus Property Act is thus unsupportable. There can be no 
mistake of the intention of Congress in amending the Lanham 
Act in 1945 that all suitable federal property not needed for 
other purposes should be available for housing veterans. But 
the result of appellants’ narrow construction of the term “war 
housing” is that such congressional purpose is subordinated to 
the former-owner preference right. Certainly, the fact that 
in the legislative history of the 1945 amendment Lanham Act 
housing was sometimes referred to as war housing does not 
justify such a frustration of the congressional purpose. See 
91 Cong. Rec. p. 11810. 

Thus, in 1947 and 1949, when the administrative authorities 
were called upon to determine the status of this property, it 
fitted precisely the definition of “war housing” both because it 
had been constructed to meet the wartime needs for housing 
and because it was then being used for veterans’ housing, an 
integral part of war housing. 
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2. The “commercialV exception of Section 23 

Since the 79-acre tract is clearly embraced within the “war 
housing” exception of Section 23 a lengthy discussion of the 
“commercial structures” exception of the Act would seem inap¬ 
propriate. However, because we do not abandon the view that 
this property was embraced within the commercial exception 
(Cf. Br. 29) and because an analysis of this matter demon¬ 
strates the error of several other assertions of appellants, we 
will now summarize the history of this exception. 

Appellants say that by the original Act former owners were 
given a preference right to all real property except war hous¬ 
ing, industrial plants and factories (Br. 19, 29). Such was not 
the case. The legislative history of the Surplus Property Act 
of 1944 showed that the former-owner preference related to 
agricultural lands. 0 In view of this history, the Administra¬ 
tor’s regulations (11 Fed. Reg. 2644) provided that Section 23 
real property did not include war housing, industrial plants, 
factories, or similar structures or facilities and that similar 
structures or facilities includes structures and facilities classi¬ 
fied by the Administrator as (i) commercial, (ii) roads and local 
transportation, (iii) airport, (iv) railroad, transportation, and 

‘The bill which became the Surplus Property Act of 1944 (H. R. 5125, 
78th Cong., 2d Sess.) contained simply an expression of policy that former 
owners should have an opi>ortunity to repurchase. The House Committee 
added a new section permitting former owners of agricultural land to 
repurchase at the price paid by the Government (H. Rep. No. 1757, 78th 
Cong., 2d Sess., p. 6), the committee's report stating “The bill provides for 
no donations of property which has commercial value.” As it passed the 
House, the bill again reduced the former-owner provision to a declaration 
of policy, specific reference being made to agricultural lands. The Senate 
substituted its own bill. S. 2065. This bill as originally introduced had 
likewise simply contained a statement of general policy as to former owners. 
The bill as reported by the Senate Committee (S. Rep. No. 1057, 78th Cong., 
2d Sess.) contained in Section 22 (b) the provision that property as used in 
that section “does not include war housing, industrial plants, factories or 
similar structures and facilities, or the sites thereof’ and in Section 22 (f) 
(1) a provision for repurchase by former owners of agricultural land. The 
biU as agreed upon by the conferees of the two houses was substantially 
in the form reported by the Senate Committee except that it did not contain 
the express provision limiting the right of former owners to agricultural 
land. 90 Cong. Rec., pp. 7841-7850. The debates in both houses upon this 
portion of the conference report were all directed to agricultural lands. 
90 Cong. Rec., pp. 7932-7941 (Senate), pp. 7855-7858 (House). 
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pipeline, (v) utility and communications and, (vi) institu¬ 
tional where there are improvements which render the prop¬ 
erty suitable for disposition and use for health or educational 
purposes. The result of this regulation was to exclude all non- 
agricultural real property from the former-owner preference. 
Appellants refer to this action as “administrative legislation” 
(Br. 33) and as “an indefensible arrogation of power” (Br. 30). 
But this Court has already rejected similar charges in Fleming 
v. Harney Construction Co., So U. S. App. D. C. 219, 177 F. 2d 
65 (1949), certiorari denied 338 U. S. 893 (1949) where it held 
that under this regulation hotel property was properly 
excluded from the former-owner right as commercial property, 
stating that “We cannot say that this is an unreasonable 
definition.” 

Appellants are likewise mistaken when, referring to the 1946 
Amendment of the Act, they say “Congress proceeded to clip 
his [the Administrator’s] wings” (Br. 30). While the House 
Committee report, which recommended a bill which would ex¬ 
tend the former-owner privilege to all classes of commercial 
property, would seem to lend support to appellants’ assertion 
(H. Rep. No. 2337,79th Cong., 2d sess.), the Senate Committee 
disagreed both with the position that the Administrator had 
misinterpreted the 1944 Act and with the recommendation that 
the Act should be extended to include all commercial struc¬ 
tures. As a result, the bill was amended to take the form in 
which it was finally enacted, the House agreeing to the Senate 
Amendment after a conference (H. Rep. No. 2668, 79th Cong., 
2d Sess.; 92 Cong. Rec. pt. 8. p. 10287). As the Act was so 
amended, the former-owner privilege was extended to include 
hotels, apartment houses, hospitals, office buildings, stores and 
other commercial structures but excluding commercial struc¬ 
tures constructed by any Government agency and also struc¬ 
tures that had been incorporated into a larger economic unit. 
Thus, the former owner was not permitted to reacquire prop¬ 
erty upon which the Government had made a substantial in¬ 
vestment in making improvements and erection of structures 
as is the case here. 7 

7 Appellants give the impression that upon removal of the structures, the 
land will revert to its former condition (Br. 28). But the Government 
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Seizing upon the fact that a secondary meaning of the word 
“commercial” is having financial profit as the primary aim 
(Webster’s New International Dictionary, 26 Ed. p. 538) ap¬ 
pellants submitted affidavits which, they say, show that the 
housing is not an economic undertaking (Br. 7, 29, Jt. App. 
31-38). (See esp. Jt. App. 34). But, the inclusion of hos¬ 
pitals in the list of commercial structures demonstrates that the 
word was not used in the Surplus Property Act in the sense 
appellants use it. This likewise appears from the fact that 
the 1946 Amendment added “airports and airport facilities” 
to the group of properties expressly excluded from the former- 
owner priority. Certainly very few hospitals or airports are 
operated with financial profit as the primary aim. On the con¬ 
trary, the Senate Committee report shows that Congress under¬ 
stood commercial to have been used by the Administrator in 
contradistinction to agricultural (S. Rep. No. 1722, 79th Cong., 
2d sess.). It stated: 

It was the contention of the representatives of the War 
Assets Administration that, since the legislative history 
of the Surplus Property Act contains no references to 
property other than agricultural, forest, grazing, and 
mineral land, commercial structures such as hotels, 
apartment houses, office buildings, and stores fall 
within the category of ‘similar structures’ and are thus 
excluded from the term ‘real property’. Hence, under 
the War Assets Administration interpretation, former 
owners of this type of property are not entitled to 
preferences. 

The property here involved was certainly not agricultural, 
forest, mineral, or grazing land and hence comes within the term 
“commercial” as used in the Surplus Property Act. 

C. In any event, the administrative conclusion was not only permissible 
but justifiable and should not be disturbed 

The Surplus Property Act obviously confers upon the Ad¬ 
ministrator the duty to administer and interpret the Act so as 
to achieve the objectives and serve the policy set forth therein. 

improvements included the installation of streets, highways, and utility Unes, 
thus substantially changing the physical nature of the land itself. 
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In Fleming v. Harney Construction Co., 85 U. S. App. D. C. 
219,177 F. 2d 65 (1949), certiorari denied 338 XL S. 893 (1949), 
this Court recognized the discretion vested in the Administra¬ 
tor in holding that his 1944 Regulation was not unreasonable 
and that there was no basis for overturning the administrative 
determination that the claimant there was not entitled to a 
former-owner priority. See also Fulton Iron Co. v. Larson, 
84 U. S. App. D. C. 39, 171 F. 2d 994 (1949). 

Appellants argue, however (as did the appellee in the Flemm¬ 
ing case), that the Administrator has no authority to construe 
the Act of Congress. The assumption is that unlimited ju¬ 
dicial review is necessarily available to appellants and it is even 
suggested that Congress could not have made the administra¬ 
tive determination conclusive (Br. 35). But, we are here deal¬ 
ing with an Act of Congress relating to the disposal of Govern¬ 
ment-owned property—a subject committed to the plenary 
control of Congress. Cf. Fulton Iron Co. v. Larson, 84 U. S. 
App. D. C. 39,171 F. 2d 994 (1949). Congress did not provide 
for judicial review of determinations made under the Surplus 
Property Act, and its policy in this regard is indicated by the 
express exclusion of functions thereunder from operation of 
judicial review provisions of the Administrative Procedure Act 
of June 11,1946, 60 Stat. 237, 5 U. S. C. Sec. 1001. 

Appellants are seeking mandatory relief which is in sub¬ 
stance and effect the equivalent of a mandamus proceeding. 
Doehler Metal Furniture Co. v. Warren, 76 App. D. C. 60, 129 
F. 2d 43 (1942); Gaines v. Thompson, 7 Wall. 347, 352 (1898). 
In such cases it is well settled that the administrative deter¬ 
mination will not be reversed or set aside where an exercise of 
discretion is involved and the determination is not plainly 
wrong. Litchfield v. Register and Receiver, 9 Wall. 575 
(1869); Riverside Oil Co. v. Hitchcock, 190 U. S. 316 (1903); 
West v. Hitchcock, 205 U. S. 80 (1907); Ness v. Fisher, 223 U. S. 
683 (1912); Alaska Smokeless Coal Co. v. Lane, 250 U. S. 549 
(1919); Hall v. Payne, 254 U. S. 343 (1920); Work v. Rives, 
267 U. S. 175 (1925); Wilbur v. United States, 281 U. S. 206 
(1930); United States v. Wilbur, 283 U. S. 414 (1931). 
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The function of the writ of mandamus was summarized in 
Wilbur v. United States, 281 U. S. 206 (1930). There Mr. 
Justice Van Devanter, speaking with his usual precision, said 
(pp. 218-219): 

Mandamus is employed to compel the performance, 
when refused, of a ministerial duty, this being its chief 
use. It also is employed to compel action, when refused 
in matters involving judgment and discretion, but not 
to direct the exercise of judgment or discretion in a par¬ 
ticular way nor to direct the retraction or reversal of 
action already taken in the exercise of either. 

The duties of executive officers, such as the Secretary 
of the Interior, usually are connected with the adminis¬ 
tration of statutes which must be read and in a sense 
construed to ascertain what is required. But it does not 
follow that these administrative duties all involve judg¬ 
ment or discretion of the character intended by the rule 
just stated. Where the duty in a particular situation 
is so plainly prescribed as to be free from doubt and 
equivalent to a positive command it is regarded as being 
so far ministerial that its performance may be com¬ 
pelled by mandamus, unless there be provision or impli¬ 
cation to the contrary. But where the duty is not thus 
plainly prescribed but depends upon a statute or stat¬ 
utes the construction or application of which is not free 
from doubt, it is regarded as involving the character of 
judgment or discretion which cannot be controlled by 
mandamus. 

The rule that mandamus will lie against executive or admin¬ 
istrative officers only when their duty, in a particular situation, 
is so plainly prescribed as to be free from doubt and equivalent 
to positive command applies with equal force to the construc¬ 
tion of statutes by the officers administering those statutes, as 
it does to cases involving determinations by them of questions 
of fact. Work v. Rives, 267 U. S. 175, 177-178 (1925); Hall 
v. Payne, 254 U. S. 343, 347-348 (1920); Ness v. Fisher, 223 
U. S. 683, 691-692 (1912); Decatur v. Paulding, 14 Pet. 497, 
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515 (1840). While the rule that decisions on questions of law 
which are not plainly wrong are proof against mandamus has 
been applied to numerous agencies, 8 it has special weight in 
cases involving the disposition of public property. See espe¬ 
cially Riverside Oil Co. v. Hitchcock, 190 U. S. 316 (1903), 
where the Court said (pp. 324-325): 

That the decision of the questions presented to the 
Secretary of the Interior was no merely formal or min¬ 
isterial act is shown beyond the necessity of argument by 
! a perusal of the foregoing statement of the issues pre¬ 
sented by this record for the decision of the Secretary. 

! Whether he decided right or wrong, is not the question. 
Having jurisdiction to decide at all, he had necessarily 
jurisdiction, and it was his duty to decide as he thought 
i the law was, and the courts have no power whatever 
under those circumstances to review his determination 
by mandamus or injunction. The court has no general 
I supervisory power over the officers of the Land Depart¬ 
ment, by which to control their decisions upon questions 
within their jurisdiction. If this writ were granted we 
would require the Secretary of the Interior to repudiate 
! and disaffirm a decision which he regarded it his duty 
i i to make in the exercise of that judgment which is 
i reposed in him by law, and we should require him to 
come to a determination upon the issues involved di- 
! rectly opposite to that which he had reached, and which 
i the law conferred upon him the jurisdiction to make. 

In Hall v. Payne, 254 U. S. 343, the question was whether 
the relator’s application for a homestead entry should be given 
priority, and that in turn depended upon the construction given 
a certain statute by the Secretary of the Interior. The Secre¬ 
tary’s construction resulted in priority being given to one appel- 

* United States ex rel. Girard Co. v. Helvering , 301 U. S. 540 (1937) (Com¬ 
missioner of Internal Revenue); United States ex rel. Chicago <tc. R. Co. 
v. Interstate Commerce Commission, 294 U. S. 50, 63 (1935) (I. C. C.); 
Interstate Commerce Commission v. United States , 289 TJ. S. 385, 394 (1933) 
(same); Interstate Commerce Commission v. New York, N. H. <£ H. R. Co., 
287 U. S. 178, 203-204 (1932) (same). 
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lant, and the relator sought mandamus to require the Secretary 
to approve another application. In denying the writ, the 
Court said (pp. 347-348): 

* * * From the act, and the Secretary’s decision, 
it is apparent that the latter was not arbitrary or capri¬ 
cious, but rested on a possible construction of the act, 
and one that the reported decisions of the Land Depart¬ 
ment show is being applied in other cases. * * * 
He [the Secretary] could not administer or apply the 
act without construing it, and its construction involved 
the exercise of judgment and discretion. The view for 
which the relator contends was not so obviously and 
certainly right as to make it plainly the duty of the Sec¬ 
retary to give effect to it. * * # 

Similarly, in Wilbur v. United States, 281 U. S. 206 (1930), 
the Secretary of the Interior, on the advice of his Solicitor, had 
ruled that relators were entitled to share in interest annuities 
from certain Indian tribal funds. Eight years later a succeed¬ 
ing Secretary of the Interior, adopting and applying an opin¬ 
ion given by a succeeding Solicitor, put a different construc¬ 
tion on the pertinent statute and ruled that the relators were 
not entitled to share in the interest annuities. The relators 
sought a writ of mandamus to compel the Secretary to set aside 
the second ruling and to give effect to the first, urging as one 
of their grounds that the second ruling was erroneous. Man¬ 
damus was denied, the Court saying (pp. 221-222): 

The questions mooted before the Secretary and de¬ 
cided by him were whether the fund is a tribal fund, 
whether the tribe is still existing and whether the dis¬ 
tribution of the annuities is to be confined to members 
of the tribe, with exceptions not including the relators. 
These are all questions of law the solution of which re¬ 
quires a construction of the act of 1889 and other related 
acts. A reading of these acts shows that they fall short 
of plainly requiring that any of the questions be an¬ 
swered in the negative and that in some aspects they 
give color to the affirmative answers of the Secretary. 
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That the construction of the acts insofar as they have a 
bearing on the first and third questions is sufficiently 
uncertain to involve the exercise of judgment and dis¬ 
cretion is rather plain. * * * 

***** 

From what has been said it follows that the case is 
not one in which mandamus will lie. [Italics added.] 
The function of appellees in relation to the instant case is 
substantially the same as that of the Secretary of the Interior 
in the cases cited. In both instances the question concerned 
a statute by which the administrative official is vested with the 
duty of disposing of property of the United States. In both 
instances Congress has not given to the courts general super¬ 
visory powers over the administrative determination. Hence 
the fact that the cited cases deal with the administration of the 
public-land laws is not a valid ground for distinguishing them 
here. 

As appellants’ own quotation shows (Br. 35-36), Securities 
and Exchange Commission v. Chenery, 318 U. S. 80 (1943) in¬ 
volved a statute providing for judicial review of administrative 
action. Similarly, Arenas v. United States, 322 U. S. 419 
(1944) was a suit brought under a special act and Alton R. R. 
Co. v. United States, 287 U. S. 229 (1932) rested upon the statu¬ 
tory authority for review of Interstate Commerce Commission 
orders. The other authorities cited by appellants are likewise 
irrelevant here and have no tendency to establish a right to a 
de novo determination of the question here presented as ap¬ 
pellants argue (Br. 31). We have shown that the adminis¬ 
trative determination w’as clearly correct. But even if the 
court might independently take a different view it certainly 
cannot be said that the determination was plainly wrong or 
arbitrary. Cf. Red Canyon Sheep Co. v. I ekes, 69 App. D. C. 
27,41,98 F. 2d 308,322 (1938). 
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II 

Any right appellants might have had to secure this property 
expired on December 31,1949 

The Federal Property and Administrative Services Act of 
June 30, 1949, 63 Stat. 399, repealed the Surplus Property Act 
with the proviso— 

That, with respect to the disposal under this Act of any 
surplus real estate, all priorities and preferences pro¬ 
vided for in said Act, as amended shall continue in effect 
until 12 o’clock noon eastern standard time, Decem¬ 
ber 31,1949. 

Appellants argue (Br. 38-53) that nevertheless they may now 
enforce their alleged priority. In this connection it is impor¬ 
tant that while the complaint simply asked for negative relief 
(Jt. App. 5-6) appellants now affirmatively assert that they are 
entitled to a deed to the property (Br. 13, 53). For reasons to 
be given we submit that, even assuming appellants had a pri¬ 
ority on December 31, 1949, it expired at that time and ap¬ 
pellants now have no enforceable right. 

A. Appellants have no right to the property as a purchaser under a contract 

of sale 

Appellants assume that our position is that even though a 
sale was completed prior to December 31,1949, the actual con¬ 
veyance could not be delivered after that date (Br. 48). Not 
such situation is presented here. No contract of sale was 
formed. Appellants had simply asserted a desire to exercise 
their alleged priority. This would constitute, at most, no more 
than submission of a bid in response to the usual Government 
advertisement of sale. As this Court recognized in Fulton 
Iron Co. v. Larson, 84 U. S. App. D. C. 39,171 F. 2d 994 (1949) 
the making of a bid to purchase surplus property does not 
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create a contract or vest contractual rights in the bidder.® 
While Congress gave certain priority or preference rights to 
various persons or agencies in the Surplus Property Act, it did 
not transmute a mere offer or assertion of such a right into a 
contract. The regulations upon which appellants so heavily 
rely (Br. 45-47) make it clear that the assertion of the priority 
is merely an offer in the usual sense, the only difference in such 
cases being the criteria applied by the administrative officials 
in accepting or rejecting offers, the transaction to be consum¬ 
mated later when a bid is accepted. 10 

The absence of a contract of sale here is obvious since there is 
no agreed price. Since the property here involved is only a por¬ 
tion of the total area originally acquired from appellants, there 
is po established acquisition price from which to start. More¬ 
over, the statute provides that such acquisition price shall be 
adjusted “to reflect any increase or decrease in the values of 
such property resulting from action by the United States” 
50 U. S. C. App. sec. 1632 (d) (3). While the Government 
spent some $4,000,000 in improvements on the property, ap¬ 
pellants claim that the structures decrease the property’s value 
(Br. 7). Recognizing that there might be disagreement in this 
regard, appellants’ letter of July 15, 1949, asserting their 
claimed preference right, expressed a willingness to “sit down 
and discuss the matter of increase or decrease in the value of 
the property” (Jt. App. 22). In addition, the advertisement 
contemplated sale subject to occupancy of about 23 acres for 
veteran’s emergency housing until 1954, while appellants assert 
that the agreement for such occupancy is contrary to Section 23 
of the Surplus Property Act (Jt. App. 4) and that they have 
“the right to immediate possession” (Jt. App. 5). Plainly, 
there has not been formed a contract of sale whereby the price 
and other terms were settled so that a court could order execu- 

• See also Goldberg v. Daniels, 231 U. S. 218 (1913); Champion Coated 
Paper Co. v. Joint Committee on Printing of Congress, 47 App. D. C. 141 
(1917) ; B. F. Cummins Co. v. Burleson, 40 App. D. C. 500 (1913). 

“This is clear from the full text of Regulation 8305.21a, 13 Fed. Reg. 
p. 4743, quoted in part at Br. 47 which is set out in the appendix to this 
brief, p. 34. 
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tion of a conveyance upon payment of a stated amount. 11 In¬ 
deed, while appellants now seek this property, there is no legal 
obligation for them to buy it, if the price is not satisfactory to 
them or if they should change their minds for other reasons. 

Thus, appellants do not have the rights of a purchaser under 
contract of sale and their only possible claim must be that they 
now have a statutory right to purchase it. 

BL The alleged statutory right to purchase the property expired 

December 31,1949 

Congress, in the Surplus Property Act, accorded to various 
individuals and organizations the privilege of acquiring gov¬ 
ernment property. In view of the plenary power of Congress 
in the matter, there can be no doubt that it had power to 
modify or terminate such privileges at any time prior to the 
formation of a contract of sale. The former-owner priority 
was, we submit, terminated in its entirety on December 31, 
1949, and can no longer be relied upon as the basis for a right 
to secure government property. 

1. The language of the statute is explicit 

The 1949 Act provided that “all priorities and prefer¬ 
ences * * * shall continue in effect until * * * De¬ 
cember 31, 1949.” This can have only one meaning—that 
after the stated time no priority or preference could be the basis 
of a right to purchase surplus property. Appellants argue, how¬ 
ever, that their rights had “matured” (Br. 38), that they had 
insisted on their right to repurchase before December 31,1949, 
and that was all they could do except actually close the trans¬ 
action by payment and receipt of the deed (Br. 41 1 5). Thus, 
appellants’ argument is that all priorities which had been as¬ 
serted prior to December 31, 1949, survived and it is said that 
otherwise the administrative authorities could cut off priorities 
by delaying advertisement (Br. 48-49). But Congress did not 

u This is not a case where the parties, rather than fixing a dollar amount, 
have agreed upon a formula by which the price can be mathematically 
computed. 
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continue priorities that had been asserted nor did it continue 
priorities when property should have been advertised earlier. 
Instead “all priorities” were terminated. Appellants’ “con¬ 
struction” of the statute would require the substitution of 
“some” for all and the addition of a proviso that “priorities 
which have been asserted shall continue in effect.” The Act 
may not be so rewritten under the guise of construction. 12 

2. The legislative history of the 1949 Act confirms its plain meaning 

Appellants quote at some length from the legislative history 
of the Act. There is nothing in that discussion to support 
their attempted distinction between priorities which had been 
asserted and those that had not. Indeed, the history quoted 
negatives the argument since the Senate version at one time 
extended all priorities as to surplus real estate indefinitely but 
this was rejected before final passage (Br. 42-43). Thus, 
Congress specifically refused to continue any priorities after 
1949. But, more important is appellants’ failure to refer to 
the portion of the legislative history showing that Congress 
meant exactly what it said. When the bill was debated in the 
House on June 8, 1949, Congressman Harvey 13 explained the 
reason for this provision as follows (95 Cong. Rec., p. 7609): 

Mr. Harvey. I think it would be wise to bring out 
that the Senate had in their bill one proviso with which 
the House did not see fit to go along. As most of you 
know, this carries an item for the disposition of surplus 
real estate. It provides that the former owners can 
acquire ownership again. The Senate proviso gives 
them no time in which to complete any deals in which 
they might be engaged. We struck that provision from 
the amendment and set the cut-off date as of December 

“The explicit language of the statute likewise disposes of any thought 
that a different result prevails because this suit was instituted on Decem¬ 
ber 29,1949, since Congress made no exception of cases where alleged priority 
rights were the subject either of pending administrative proceedings or of 
court action. 

u From the context of this statement, it is clear that Congressman Harvey, 
who was a member of the House Committee and, later, a member of the 
Conference Committee which reconciled differences on other provisions of 
this biU, was explaining to the House the effect this provision would have. 
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31,1949. In other words, they are given 6 months’ time 
and notice after the probable effective date of this act 
in which to complete the acquisition of property they 
might have owned previously. [Italics supplied.] 

Thus, it was understood that acquisition should be completed 
and not merely the right asserted by December 31, 1949. The 
legislative history clearly shows, therefore, that Congress meant 
exactly what it said when it terminated “all priorities” on De¬ 
cember 31, 1949, intending that all sales thereafter should be 
conducted without regard to priorities. 

C. Rules of construction and decisions relating to analogous situations 
compel the conclusion that appellants now have no priority rights 

We do not believe that the language of the statute can pos¬ 
sibly be tortured into the meaning given it by appellants, par¬ 
ticularly when it is clear that Congress meant what it said. 
Such a result is further contradicted by settled rules of con¬ 
struction. Appellants are claiming a gratuity, supra, p. 12. 
Their assertion is that they have a preferred position to that 
occupied by other persons who may desire to bid in response 
to the advertisement. The vigor with which this suit is prose¬ 
cuted indicates that such preference is deemed by appellants to 
be of substantial value. But “it is a familiar rule that where 
there is any doubt as to the meaning of a statute which ‘oper¬ 
ates as a grant of public property to an individual, or the 
relinquishment of a public interest’ the doubt should be re¬ 
solved in favor of the Government and against the private 
claimant.” Northern Pacific R. Co. v. United States, 330 U. S. 
248,257 (1947); Keefe v. Clark, 322 U. S. 393,396-397 (1944); 
Great Northern Ry. Co. v. United States, 315 U. S. 262, 272 
(1942); Reichelderfer v. Quinn, 287 U. S. 315, 321 (1932). 
And the fact that appellants are seeking a gratuity brings into 
play the equally well-settled principle subjecting such statutes 
to strict construction. As Justice Holmes put it, “A liability 
in any case is not to be imposed upon a government without 
clear words.” Pine HUl Coal Co. v. United States, 269 U. S. 
191, 196 (1922); United States v. Zazove, 334 U. S. 602, 617 
(1948); Mitchell v. United States, 267 U. S. 341 (1925); Dis- 
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trict of Columbia v. Johnson, 165 U. S. 330,338 (1897). Under 
these principles a decision for appellants would be permissible 
only if Congress, by plain language, had extended beyond De¬ 
cember 31, 1949, former owner priorities which had been as¬ 
serted or exercised prior to that date. It did not do so. The 
absent language may not be supplied by inference or implica¬ 
tion, based upon the alleged moral obligation to appellants 
(Br. 49-50). 

Decisions upon analogous situations likewise compel rejec¬ 
tion of appellants’ claimed preference right. Perhaps the most 
recent instance of Congressional modification of rights created 
by statute is the “portal to portal” legislation which has been 
held valid as applied to litigation pending at the time the modi¬ 
fication was enacted. Rogers Cartage Co. v. Reynolds, 166 F. 
2d 317, 321 (C. A. 6, 1949); Seese v. Bethlehem Steel Co., 168 
F. 2d 58 (C. A. 4,1948); Attallah v. B. H. Hubbert & Son, 168 F. 
2d 993 (C. A. 4,1948), certiorari denied 335 U. S. 868; Battaglia 
v. General Motors Corporation, 169 F. 2d 254 (C. A. 2, 1948), 
certiorari denied 335 U. S. 887. As the court said in the Seese 
case (p. 64), “Since the legislature may repeal its own act, it 
may take away that which has no existence save by virtue of 
that act.” This represents a recent application of the rule, 
which has been uniformly applied to various types of claims 
like pensions, war claims, etc., that the benefits conferred by 
statutory gratuities may be redistributed or withdrawn at any 
time in the discretion of Congress. Cummings v. Deutsche 
Bank, 300 U. S. 115. 122-124 (1937); Lynch v. United States, 
292 U. S. 571, 577 (1934); Frisbie v. United States, 157 U. S. 
160, 166 (1895); United States v. Teller, 107 U. S. 64, 68 
(1882). Similarly, the revocation of the waiver of immunity 
of federal property from taxation applies although the taxes 
have already been assessed and become a lien and suit concern¬ 
ing them is pending. Maricopa County v. Valley Natl. Bank, 
318 U. S. 357 (1943). Also, when a court is deprived of juris¬ 
diction of a particular type of case or when the jurisdiction of 
appellate courts is limited by increase of requirements as to 
amount involved and the like, pending cases where the juris¬ 
diction of court has already been invoked fall in the absence of 
a saving clause in the statute. Railroad Co. v. Grant, 98 U. S. 
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398 (1878); Ex Parte McCardle, 7 Wall. 506 (1868); The As¬ 
sessor v. Osbournes, 9 Wall. 567 (1869); Federal Land Bank v. 
United States Nat. Bank, 13 F. 2d 36,38 (C. A. 8,1926). 

Wyoming v. United States, 255 U. S. 489 (1921) and Arenas 
v. United States, 322 U. S. 419 (1944) cited by appellants (Br. 
51-52) are plainly irrelevant since no question of expiration or 
repeal of a right given by statute was there involved. And this 
is not a question of retroactivity (cf. Br. 52-53) since no con¬ 
tract of sale had been formed. Appellants did not have, on 
December 31, 1949, a contractual right to secure the property. 
The termination on that date of their statutory right to be a 
preferred bidder when the property should be sold in the future 
has no resemblance to the situation in United States v. Mag¬ 
nolia Co., 276 U. S. 160 (1928) relied upon by appellants (Br. 
53) holding that a change in the basis of computing interest on 
tax refunds did not apply to a claim for refund which had 
already been allowed, certificates showing over-assessments had 
been issued and Treasury warrants for return of these amounts 
had been delivered to the claimant. As the court there pointed 
out (276 U. S. at p. 162) the refund had been allowed and “Com¬ 
putation and payment were all that remained to be done.” 
Here nothing had been done except the assertion of a desire to 
receive the benefits of the priority of a former owner. These 
authorities do not support appellants’ contention which means 
that rather than terminating “all priorities,” the 1949 Act only 
terminated them in cases where the beneficiary had failed to 
express a desire to enjoy those privileges. 

Ill 

The present case constitutes an attempt to sue the United 

States without its consent 

In Minnesota v. Hitchcock, 185 U. S. 373, 387 (1902) it was 
held that a suit seeking to restrain the Secretary of the Interior 
from selling lands owned by the United States constituted a 
suit against the United States. Appellants, relying solely upon 
language in Larson v. Domestic and Foreign Corp., 337 U. S. 
682 (1949), argue that the present suit is maintainable as an 
action to enjoin a Government officer from exceeding his au- 
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thority (Br. 53-56). But, as we have shown, supra, p. 25, 
appellants are here seeking a decree compelling transfer of 
government-owned property to them. The result of the Lax- 
son decision does not, of course, aid appellants here since the 
holding was that the attempt to enjoin the sale of government 
property to others than the plaintiff was a suit against the 
United States. Nor is there anything in the language of that 
opinion to support appellants’ claim that it may compel the 
conveyance of property admittedly owned by the United States 
in a suit against an officer. Without attempting a general 
discussion of this subject it is sufficient for present purposes to 
note that it has many times been held that such compulsory 
conveyance may not be achieved either by affirmative order cm* 
by a negative decree reaching the same result. 14 Mine Safety 
Co. v. Forrestal, 326 U. S. 371 (1945); Morrison v. Work, 266 
U. S. 481 (1925); Young v. Anderson, 81 U. S. App. D. C. 379, 
160 F. 2d 225 (1947), certiorari denied 331 U. S. 824 (1947); 
O'Hara v. Littlejohn, 69 F. Supp. 274 (D. C. D. C., 1946); 
Lambert v. R. F. C., 71F. Supp. 509 (E. D. N. Y., 1947). This 
is not a case where, absent the justification of governmental 
authority, appellees would be committing a trespass to appel¬ 
lants’ property. Put otherwise, appellants are not seeking to 
treat appellees as individuals but seek affirmatively to obtain 
title to government property by controlling appellees’ action as 
Government officers. Even the dissenting opinion in the Lar¬ 
son case listed the first category of actions which do constitute 
suits against the sovereign as “Cases in which the plaintiff 
seeks an interest in property which concededly even under the 
allegation of the complaint belongs to the government, or calls 
for an assertion of what is unquestionably official authority.” 
337 U. S., at pp. 709-710. 

14 A different situation is presented, of course, where a Government 
officer Is under a ministerial duty to dispose of government property in a 
particular manner and hence relief is available by means of mandamus. 
Santa Fe Pac. R. R. Co. v. Fall, 250 U. S. 197 (1922); Ballinger v. Frost, 216 
U. S. 240 (1910); Payne v. Central Pac. Ry. Co., 255 U. S. 228 (1921). Our 
discussion in another connection of the authorities relating to mandamus, 
supra, pp. 20-24, makes it clear that such relief is not available here. 
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CONCLUSION 

The dismissal of the complaint was clearly correct and the 
judgment appealed from should be affirmed or the appeal dis¬ 
missed as moot. 

Respectfully submitted. 

A. Devitt Vanech, 
Assistant Attorney General. 
Roger P. Marquis, 

Attorney, Department of Justice, Washington, D. C. 


September 1950. 


APPENDIX 


Section 8305.21 (a) of War Assets Administration Regula¬ 
tion 5 provides (13 Fed. Reg., p. 4743): 

Acceptance of offers —(a) General .—The disposal 
agency shall allow a reasonable period of time within 
which the successful bidder shall consummate the trans¬ 
action and shall notify the successful bidder of the pe- 
i riod allowed. Offers from priority holders at their 
respective established considerations shall be accepted 
in the order of their priority. If there are several ac¬ 
ceptable offers at the same price or consideration from 
i offerors in the same priority group or from nonpriority 
offerors, the offer to be accepted from that group shall 
be selected as provided in paragraph (c) of this section. 
In evaluating offers, the disposal agency shall be guided 
i by all of the applicable objectives of the act. In addi¬ 
tion, due consideration shall be given to the offers of 
nonprofit institutions and such offers shall be carefully 
considered, bearing in mind the nature of the nonprofit 
institution and the use to which it proposes to put the 
property. Disposal agencies may rej ect any offer which 
is below the fair value of the property other than an 
offer from a priority holder for the maximum considera¬ 
tion established for a transfer to such a priority holder. 
When a veteran, the spouse and children of a deceased 
i serviceman, or an owner-operator has made an offer for 
more than one unit, only one of the offers of such offeror 
shall be accepted. No disposal shall be made at a price 
which is more than twenty-five (25) per centum below 
the established fair value until such disposal has been 
reviewed and approved by the Administration, unless 
that price or consideration is the maximum price or 
consideration which may be charged the purchaser. 

(34) 
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No. 10596 
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Frank Seiden, Milton Seiden and Leon Seiden, 

Appellants, 


against 


Jess Larson and Paul L. Mather, 

Appellees . 


♦ 


Appeal From the United States District Court 
for the District of Columbia 


REPLY BRIEF FOR APPELLANTS 


Replying to Defendants’ Point I 

A. On the Issue of War Housing 

We treat first defendants’ affirmative assertions that 
the property constituted war housing, and then we consider 
separately defendants’ answers to our proof that the prop¬ 
erty was clearly not war housing. 

1. Defendants’ Affirmative Assertions 

Defendants commence with a disclaimer of any position 
on the character of the property from the time the Navy 
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ceased to use it until 1947 when New York State began its 
alteration (Appellees’ Br. 12). They assert that what it 
was during that interval “is irrelevant to the present prob¬ 
lem”, which is what the property was on May 5,1947 (id.). 

We agree that the only important date is May 5, 1947. 
But defendants, both below and here, have urged that a 
combination of an abandoned naval station and the altera- 

i 

tions in 1947 made up “war housing”. If we are to analyze 
that argument made by defendants—no matter how lacking 
it may be in merit—we must begin with the question: what 
would the station have been on May 5, 1947 without New 
York’s alterations? 

For this reason, in our main brief we pointed out that 
defendants had ruled in connection with at least one aban¬ 
doned military post. Chilkoot Barracks Project had been 
classified by them as Section 23 Beal Property, and was 
disposed of by defendants as such. We so stated. De¬ 
fendants, with surprising lack of candor, say in a footnote 
at p. 12 that our statement “is inaccurate among other 
reasons because no question of former-owner priority was 
there involved.” We do not speculate on what the “other 
reasons” may be; we confine ourselves to the reason given. 
The priority there involved was the veterans’ priority pro¬ 
vided in Section 23(f) and the opinion of the Court (Letts, 
D.J.) at 69 F. S. 274, 275, states that defendants’ proposed 
disposal was in accordance with Section 23(f) and defend¬ 
ants’ Reg. 5, Sec. 8305.12 (k), pertaining to priorities under 
that section. The priorities in Section 23(f) apply only to 
Section 23 Real Property. It is evident, therefore, that 
what we said was scrupulously correct, and that these de¬ 
fendants disposed of Chilkoot Barracks Project as Section 
23 Real Property. 

Nor do defendants assert anywhere that a naval train¬ 
ing station, while in use or after being abandoned, being 
unaltered, is non-Section 23 property. 
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At p. 13, as if they had never stated that “it is irrele¬ 
vant to the present problem’* what the naval training sta¬ 
tion was (p. 12), defendants make these two positive asser¬ 
tions on the issue of war housing: “The physical nature 
of this property—barracks, dining halls, recreation halls, 
warehouses, etc., together with the necessary streets and 
highways (Jt. App. 41, 58, 65), conclusively establishes the 
fact that this is housing”, and “It would seem to be equally 
obvious that this is ‘war housing’, having been built for 
housing purposes in connection with the war effort” (Ap¬ 
pellees’ Br. 13). 

That is the sum total of defendants’ affirmative argu¬ 
ment, namely, that the physical facts “conclusively estab¬ 
lish” and it is “equally obvious.” 

Let us examine the first sentence first. The dining halls, 
recreation halls, warehouses, etc., on May 5, 1947, were 
abandoned buildings in a progressive state of dilapidation. 
They were not being dined in, entertained in or stored in 
at that time. Thus, they surely had no relation to housing 
on May 5, 1947. Only a few barracks were in use on that 
day. Similar, though not identical, are the facts in con¬ 
nection with “the necessary streets and highways”. The 
affidavit which defendants cite (Jt. App. 41) says that the 
streets and highways necessary to a naval training station 
had been created by the Navy. Further reference to these 
so-called streets and highways will be made below (pp. 
14-15); for the present, suffice it to say that the record 
clearly establishes that they were only “passageways,” 
which would serve naval, but not residential, purposes (Jt. 
App. 36). So, those “physical” facts do not establish that 
the property was housing property. 

Now let us analyze the second sentence. Defendants say 
that it is “equally obvious that this is ‘war housing’, 
having been built for housing purposes in connection with 
the war effort”. What is the “this” to which they refer? 
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If “this” means the unaltered barracks, then it is presum¬ 
ably material what the naval station was, although they 
havte just said that “it is irrelevant.” If they refer to the 
alteration by New York State, then it was not “built for 
housing purposes in connection with the war effort”. 

We conclude that no part of defendants’ assertions can 
stand scrutiny. Their assertions boil down to this: the 
barracks were built for war, so that we have the word 
“war”; the barracks were altered in 1947 for housing, so 
that we have the word “housing”. This gives the follow¬ 
ing convenient equation: war -|- housing = war housing. 

By a parity of reasoning, if defendants’ contention is 
sound and a Quonset hut installed as part of the original 
naval training station had been leased in 1947 for the manu¬ 
facturing of cosmetics, we should have had a war plant on 
May 5, 1947. 

As to defendants ’ chief argument below, namely, that 
the property was war housing because the provisions for 
re-use of barracks were appended to the Lanham Act, de¬ 
fendants make only a passing reference at p. 16. We be¬ 
lieve this has been adequately covered at pp. 19-25 of our 
main brief. 

In sum, accepting defendants’ phrasing—“the physical 
nature of this property” in 1942 was that of a resort. “The 
physical nature of this property” while it was in the hands 
of the Navy was that of a resort altered for temporary use 
as a naval station. “The physical nature of this property” 
before New York State began its alteration was that of a 
resort which had been temporarily adapted as a naval 
training station, and which was abandoned; the temporary 
structures were encumbrances “delaying” but “not alter¬ 
ing” the use of the property as a resort (Jt. App. 64). 
“The physical nature of this property” on May 5, 1947, 
was the same, except that some of the temporary struc- 
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tures on a small fraction of the property had been altered 
for temporary use as emergency housing. Those are the 
bare facts, and no sophisticated argument can change those 
facts. 

2. Defendantf Negative Argument * 

The greater part of defendants’ argument on “war 
housing” consists of demolishing a straw man which is 
defendants’ own creature (Appellees’ Br. 13-7). The straw 
man is a claim which defendants attribute to plaintiffs, that 
only housing constructed under the Lanham Act was war 
housing, and defendants then go into numerous useless 
gyrations to establish that there was some war housing not 
built under the Lanham Act. 

In bold type, at p. 14 of our brief, we wrote: 

“A. ‘War Housing’ Means Housing Built by the 
Government After 1939 for Aid in Prosecuting the 
War.” 

Had we meant to say that war housing was Lanham 
housing, we believe we could have found the words to say 
so. 

Far from claiming that only Lanham housing was war 
housing, we began our discussion of war housing by saying 
that the first war housing preceded the Lanham Act, and 
referred to the Act of June 28,1940 (our brief, p. 15). We 
then stated that “For the purposes of this brief” we in¬ 
clude housing built under that Act with Lanham Act hous¬ 
ing. We quoted from two messages of the President to the 
effect that “the main vehicle” for war housing was the 
Lanham Act, then quoted the President to the effect that 
“the funds under this Act and under other Acts to provide 
war housing” were practically committed (p. 17). Thus, 
while the Lanham Act was by far the greatest source of 
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war housing and although we may have referred to the 
Lanham Act here or there rather than spell out fully “the 
Lanham Act and kindred statutes”, we did not create the 
impression that only Lanham Act housing constituted war 
housing. 

Interestingly enough, in one of the footnote references 
given by defendants (at p. 17), we find the following col¬ 
loquy, which appears to be the only reference to war hous¬ 
ing in the floor debates on the Surplus Property Act: 

“Mr. Pepper. Mr. President, I am not sure I did 
not overlook the provision about war housing. Is 
that covered by the terms of the Lanham Act? 

Mr. Johnson of Colorado. Yes, it is. War hous¬ 
ing will be handled by its own agency and will be 
excluded from the matter of surplus property dis¬ 
posal under the 5111** (90 Cong. Rec. 7936) 

Senators Pepper and Johnson knew that there was other 
war housing, but the Lanham Act was so predominant in 
war housing, that they referred interchangeably to war 
housing and the Lanham Act. Defendants’ comments, then, 
that housing for families of marine personnel were built 
with Lanham funds on land adjoining a marine base; that 
homes were built for government war personnel in Wash¬ 
ington under separate appropriation acts; that Defense 
Plant Corporation built some residences on mining loca¬ 
tions (Appellees’ Br. 13-4) contradict nothing we said. 

Thus, the argument that Section 34(b) excludes Lanham 
housing, so that “war housing”, if only Lanham housing, 
would not have been mentioned in Section 23 at all (Appel¬ 
lees’ Br. 15), even if true, is of no importance. We say, 
“even if true”, because although war plants were covered 
in Section 19 and airports in Section 13, they were nonethe¬ 
less specifically excluded in Section 23. But since we all 
know that a fraction of war housing was not Lanham hous¬ 
ing, Section 34(b) did not exclude all war housing. 
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Still assailing the straw man, defendants point to their 
own regulations assigning to the National Housing Agency 
disposal of housing property (Appellees’ Br. 15-6). They 
say that if the Lanham Act housing constituted all war 
housing such designation by defendants would have been 
unnecessary. Even that is untrue. It is untrue because 
there was and is housing property which was not “war 
housing” and which may become surplus; this would be 
Section 23 property (unless in the District of Columbia), 
for the Surplus Property Act covered all surplus property, 
not merely war surplus (Sec. 3(d) and (e), U. S. C. Sec. 
1612(d) and (e) and 90 Cong. Rec. 7937). 

Finally, defendants attack our alleged contention that 
the President’s proclamation of the cessation of hostilities 
ended the war. That is not our contention. Our conten¬ 
tion is that no war housing was built after the war was 
over in 1945, with or without the President’s proclamation. 
We pointed to the fact that this particular alteration by the 
State of New York took place even after the President had, 
more than fifteen months after hostilities really terminated, 
proclaimed the cessation of hostilities. 

3. New Evidence of What Congress Meant by 

Wear Housing 

Since we wrote our main brief, there have come to hand 
the Housing Act of 1950, Act of April 20, 1950 and the full 
Senate Report No. 1286, which accompanied it (U. S. C. 
Congressional Service 418 et seq., 485 et seq.). At pages 
512 and following, the report refers to Title II of the Act, 
the caption of which is “Disposal of War and Veterans’ 
Housing” (p. 429). In its “Background Statement” (p. 
512), the committee writes as follows: 

* ‘The war housing was construction with Federal 
funds under the authority of the Lanham Act (Pub¬ 
lic Law 849, 76th Cong., as amended), and related 
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i statutes, during the war and the immediate prewar 
period for the purpose of providing accommodations 
for workers in essential war and defense indus¬ 
tries. • * • All of the war housing was owned by 
the Government, which was responsible for its oper¬ 
ation and management.” (Italics ours.) 

The Report continues (p. 512): 

‘‘The temporary veterans’ reuse housing was 
provided just after the war under the authority of 
title V of the Lanham Act as a temporary expedient 
to meet the housing needs of veterans and their fami¬ 
lies. Most of this housing was produced through 
the moving and conversion of temporary war hous¬ 
ing and barracks buildings, either by the Federal 
Government or by the municipalities, educational in¬ 
stitutions and non-profit organizations to which they 
were made available.” 

Throughout the Report, statistical information is given, 
carefully discriminating between war housing, on the one 
hand, and veterans’ reuse housing on the other hand. 

This Report and the statute itself simply corroborate 
and add force to the legislative history we gave at pp. 19-25 
of our main brief. 


! B. Defendants' Theory on Commercial Property 

Defendants begin this point by stating “that this prop¬ 
erty was embraced within the commercial exception” (p. 
17). They conclude the point with the following: “The 
property here involved was certainly not agricultural, for¬ 
est, mineral or grazing lands and hence, comes within the 
term ‘commercial’ as used in the Surplus Property Act” 
(p. 19). 

Thus, defendants write as if the 1946 amendment to the 
statute had never been passed; as if commercial property 
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was non-Section 23 despite the fact that the statute was 
amended for the precise purpose of making clear that com¬ 
mercial property was Section 23 property. 

Had defendants taken the position that this was com¬ 
mercial property which fell within one of the excepted kinds 
of commercial property, namely land on which commercial 
structures had been built by the Government or commer¬ 
cial structures which had been bought by the Government 
and integrated into larger units, we could understand the 
argument; but defendants make no such point as that, leav¬ 
ing their pp. 17-9 incomprehensible. 

In 1947 defendants classified the property south of the 
road as commercial and the property north of the road as 
war housing. Had they classified the property as a unit, 
it would necessarily have been commercial and also neces¬ 
sarily Section 23, since hotel property was specifically in¬ 
cluded in Section 23. In August, 1949, defendants asserted 
that the property north of the road was both war housing 
and commercial. The position then was that the barracks 
were “commercial housing structures’’ (Jt. App. 18). This 
position we attacked by affidavit of an expert (Jt. App. 
31-8) and until this present brief defendants had submitted 
neither affidavit nor argument in contradiction. 

Even now defendants do not urge, as they did, that the 
structures have any commercial value; they have a new 
contention—the land is non-agricultural, therefore, it is 
commercial and, therefore, non-Section 23. 

Their first premise is: “The legislative history of the 
Surplus Property Act of 1944 showed that the former- 
owner preference related to agricultural lands” (p. 17). 
This they purport to prove by a footnote, which makes it 
clear that they mean actually the Act of 1944, without the 
amendment of 1946 (Appellees’ Br. 17). It happens that 
both the premise and the footnote are inaccurate, the latter 
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because of what it omits from the legislative history. The 
original bills as introduced and referred to committee in 
both Houses, provided under the heading “ Policies Gov¬ 
erning Disposition” that former owners of surplus real 
property should be given the opportunity to repurchase 
their property. It was not until the House bill, still retain¬ 
ing this provision, was reported by the committee, that 
any distinction was made between agricultural and other 
land. On the House floor (90 Cong. Rec. 6967) Rep. Gossett 
explained that this provision would be inadequate to pro¬ 
tect farmers. He pointed out that oil and mineral specu¬ 
lators (presumably not uncommon in his State of Texas), 
would run up the price so high that a prior right to meet 
that price would be of no value to the farmer. His amend¬ 
ment provided that in the case of agricultural land, the 
former owner should be entitled to repurchase at the Gov¬ 
ernment’s acquisition cost, plus or minus improvement or 
damage. This was added to the general provision, so that 
when the bill was passed by the House, the bill, under 
“Policies Governing Disposition”, contained Section 11(g), 
the general priority, and Section 11(h), the Gossett provi¬ 
sion for agricultural land. The Senate bill as passed, con¬ 
tained only the latter. The conference committee rewrote 
both bills, adopted the Gossett formula, but struck out the 
limitation of that formula to agricultural land. Thus, it 
appears clear that the final bill adopted the formula and 
rejected limitation of the formula to agricultural land. Thei 
basic premise of defendants’ point is consequently un¬ 
sound. 

Defendants would lead the Court to believe that this 
Court approved their premise in the Harney case (pp. 17- 
8). This Court did no such thing. “The pivotal question” 
in the Harney case was whether plaintiff was the former 
owner, and this Court decided it was not (177 F. 2d 65, 70). 
Before coming to that question, however, the Court con¬ 
sidered whether commercial property “under the 1944 
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Act” came within “similar structures and facilities” as 
that term w’as used in Section 23 {id., p. 69). This did 
not turn upon whether all non-agricultural land was com¬ 
mercial. It turned only on whether the statutory phrase 
could reasonably be construed to include commercial struc¬ 
tures. This Court said it could not hold the regulation un¬ 
reasonable. The Harney case, therefore, does not support 
defendants ’ false premise in any way. 

In the Harney case the property was declared surplus 
February 4, 1946 {id. 68). Whether it was Section 23, 
therefore, depended upon the statute as of that date. The 
property here in question was declared surplus May 5,1947. 
In the meantime, Congress had amended Section 23 so as 
to make the rights of the owners of commercial property 
unmistakable. After that amendment, defendants revoked 
the regulation involved in the Harney case because it could 
surely not be deemed reasonable any longer. 

The 1946 amendment provided that land improved by 
commercial structures was Section 23, but it made two ex¬ 
ceptions. Defendants, however, make no effort to show 
that the property in suit came within one of those excep¬ 
tions. In a footnote they refer to so-called streets, high¬ 
ways and utility lines. But none of those is a commercial 
structure. 

At p. 19, defendants refer to Webster’s Dictionary, but 
not accurately. Webster’s Dictionary says that “commer¬ 
cial” pertains to commerce, and that commerce is business 
intercourse, and so we have contended. 

We conclude that defendants’ arguments, unsound as to 
the law before 1946, are utterly meaningless thereafter, 
and their brief would appear to have been written as if the 
1946 amendment had never been made. 
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C. On the Issue of the Unitary Nature of the Property 

If the property had been treated as a unit, as hotel 
property, it was Section 23 property. On the other hand, 
if the property north of the road, standing alone, was 
neither war housing nor within one of the exceptions to 
“commercial structures’’, then the property is Section 23, 
whether treated as a unit or not. 

Defendants do not quote or refer to the provision of 
Section 23(d) (1) (A) to the effect that the former owner 
“shall be entitled to purchase such property in substan¬ 
tially the identical tract as when acquired from such per¬ 
son”. To us, this is a mandate to consider the property as 
a unit. 

Defendants offer five alleged reasons why they were 
justified in dividing the property. We treat these conten¬ 
tions seriatim. 

(a) Defendants would have the Court believe that a 
Congressional colloquy establishes the intent that if a fac¬ 
tory was built on a farm but did not cover the whole farm, 
the unbuilt-on portion should be returned and not the rest 
(Appellees’ Br. 10). The full colloquy is as follows: 

“Mr. Schwabe, of Oklahoma. What about a situ¬ 
ation of a farmer reacquiring farmland which was 
taken for the purpose of erecting munitions plants in 
various war industries? 

Mr. Manasco. If a factory was built on the prop¬ 
erty, he does not have the right under existing law 
to reacquire the property. 

Mr. Schwabe, of Oklahoma. There were factories 
built, of course, but they took in a lot of land in those 
areas which was never improved. 

Mr. Manasco. Yes. Well, if the land is not neces¬ 
sary in connection with the factory, then the former 
owner has the right under existing law to reacquire 
it.” (92 Cong. Rec. 10287) 
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Question and answer No. 1 show that where a factory 
was built on a farm, the former owner had no right to re¬ 
acquire the remainder of the property. It seems to us that 
question and answer No. 2 refer to a case where the land 
of a number of farmers was taken, but the factory was 
built only on the land of one or more of them and not on 
the land of all. Those on whose land the factory was not 
built had the right to reacquire their land. Any other con¬ 
struction makes these questions and answers self-contra¬ 
dictory. They are therefore of no comfort to defendants. 

(b) Defendants say (p. 10) that it is an 1 ‘absurd con¬ 
clusion” that if a hotel and golf course belong to two 
people, they are to be classified separately, and if they be¬ 
long to one person they must be classified together. This 
is neither absurd nor is it the factual situation involved 
here. In this case, the golf course itself is divided, part of 
the golf course being south of the road and the rest of it 
north (Jt. App. 13, R. Plffs.’ Ex. B). But far from being 
absurd, we think the conclusion irresistible that where a 
golf course is part of hotel grounds, it should be classified 
as such, and that where a golf course is an independent un¬ 
dertaking, it should be classified as such. When the statute 
provides for repurchase “in substantially the identical 
tract as when acquired from such person”, the conclusion 
seems inevitable rather than absurd. 

(c) At p. 11, defendants note that Congress provided 
that where the property of several owners had been in¬ 
tegrated into a unit, none of the individual owners should 
be entitled to repurchase his property and break up the 
unit. This is not in contradiction to our position, but in 
support of it. The intent was that if property lost its iden¬ 
tity either by being chopped up or by being merged into 
something bigger, the priority would not apply; if it re¬ 
mained substantially intact, the priority did apply. 
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(d) At p. 11, defendants justify the separate classifica¬ 
tion on the ground that money had been expended on the 
portion north of the road and not on that south of the road. 
Again, the factual foundation is false. Of the purchase 
price of $1,300,000., defendants allocated $1,130,000. to the 
part south of the road (Jt. App. 65). The Government then 
expended south of the road, apart from sewerage and water 
systems, the sum of $670,000. (id.). There were no Quon- 
set huts south of the road. Total construction costs north 
of the road were $3,126,000 (id.). But of this, a very sub¬ 
stantial part was not spent in construction on the premises. 
Thus, there were thirty-six Quonset huts north of the road 
(see R., map annexed to Ex. F annexed to defendants’ 
Ex. A, annexed to affidavit of Thomas B. Peyton and Note 
thereon). Eleven of these Quonset huts cost $231,000. 
(id. 58), from which we may assume that a very substantial 
part of the expenditure north of the road was on Quonset 
huts. Moreover, the numerous cinder block barracks, ware¬ 
houses, etc. apparently “sit on top of the ground, there 
being little, if any, excavated cellar” (id. 32). There seems, 
therefore, no substantial difference in the nature of the 
construction north and south of the road. 

Defendants mention repeatedly the streets and high¬ 
ways. But these so-called streets and highways put in 
by the defendants were only those that were necessary for 
a naval station, not for any other purpose (Jt. App. 41), 
and they were apparently put in both north and south of 
the road (see map, supra). Most of these so-called streets 
and highways are about ten feet in width, while the widest 
of them—a short street through the center of the parade 
ground—measures not more than twenty feet in width. 
In contrast, the narrowest street outside the grounds is 
forty feet, and the widest is one hundred feet. A descrip¬ 
tion of the so-called streets and roads on plaintiffs’ prop¬ 
erty appears in Jt. App. 36 as follows: “The narrow 
roads which were necessary during the war for the Naval 
personnel for which these barracks were built cannot be con¬ 
sidered as streets. They now serve only as passageways. 
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Cars cannot park there—one car will obstruct the whole 
road. Two cars cannot pass each other. The roads are 
there for necessary utility purposes only as required dur¬ 
ing the war period in a Naval station”. We presume that 
one or more members of this Court will have recollections 
of company streets on military posts. 

The money spent on sewerage and water lines was 
classified by defendants as “off the leasehold”, for what¬ 
ever the Government did with respect to these systems 
was done at least partly on other land (id. 64), and whether 
this affected the property north of the road any differ¬ 
ently than the property south of the road, does not appear 
anywhere in the record. 

Thus, we can see nothing to distinguish the alterations 
north of the road from those south of the road or to jus¬ 
tify any separate classification, particularly in the light 
of the undisputed fact that whatever was built or placed 
north of the road is a detriment to the value of the prop¬ 
erty (Jt. App. 32-6). 

(e) Finally, defendants assert (pp. 11-2) that plain¬ 
tiffs ’ position would deprive defendants of the right to 
chop off part of plaintiffs’ land and “sell” such parts to 
a school district, as defendants say they did here (p. 11). 

First, let us get clear on the facts. Defendants did not 
sell anything to the Union School District; they gave it 
away for absolutely nothing. This we have verified both 
from Government counsel and from the school district 
chairman who handled the transaction.* 

Sections 12 and 13 of the statute give Federal agencies 
preference to acquire property “at the fair value of the 
property’’ and “at the sale or lease value of the prop¬ 
erty”. Section 2(t) requires that property be sold “as 

♦At the time plaintiffs drew their complaint, they were informed for the 
first time by Government employees that the property had been sold to the 
school district, and the complaint assumed that it was sold. 
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nearly as possible to the fair value of surplus property”. 
Donations may be made only if the property ‘‘has no com¬ 
mercial value” (Section 13(b)), which means “worthless 
property” (S. Misc. Rep. Vol. II, 78th Cong. 2nd Sess., 
Rep. No. 1057, p. 8). 

Property is classified as of the date it is declared sur¬ 
plus. How it is to be disposed of after its character has 
been determined is a later question. If it is Section 23 
Rehl Property, Section 23(b) would surely apply. Defend¬ 
ant’s question might arise if a school district wanted to 
buy a part of the property and the former owner wanted 
it all. But that would have no bearing on its classifica¬ 
tion as Section 23. It would have a bearing only on how 
property—clearly Section 23—should be disposed of. Thus, 
defendants’ argument for permitting splitting off is an 
argument for construing Section 23(b) and not an argu¬ 
ment against classifying property as a unit. It is not the 
separate classification but the interpretation of the govern¬ 
mental priority which is put in question. And, that ques¬ 
tion is not here. 

Thus, we believe that none of the five arguments made 
by defendants has the least bit of merit. At all times this 
property was a unit. On May 5, 1947, it existed in the 
identical tract in which it had been acquired. These were 
hotel grounds in 1942; the Navy so classified them on May 
5, 1947; defendants so reacquired them in November 1947; 
they should have been so classified under Section 23 (Jt. 
App. 56, 64). 

D. On the Question of Judicial Review 

At pp. 19 et seq., defendants assert that whether the 
Administrator was right or wrong “the administrative con¬ 
clusion should not be disturbed”. This conclusion is drawn 
allegedly from a number of cases which do not in the re¬ 
motest sense support the proposition. 
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First, the thoroughly inaccurate statement is made that 
what we are seeking is equivalent to a mandamus proceed¬ 
ing, and two cases are cited, allegedly for this purpose (p. 
20). The Doehler case says almost exactly the opposite, 
namely, that mandamus is an extraordinary writ and that 
plaintiffs cannot draw from the Court’s right to issue a 
writ of mandamus against the Comptroller General a 
general jurisdiction to give other forms of relief against 
him (129 F. 2d 45). The Gaines case, in refusing an injunc¬ 
tion, said that on the ground before it, not only would a 
mandamus have been denied if prayed for, but also an in¬ 
junction would be denied (7 Wall. 347, 352,19 L. ed. 62, 65). 
There is nothing in either case to support the proposition 
for which the cases are cited, namely that what plaintiffs 
are seeking is mandamus. 

From this false start, defendants proceed to cite a 
number of cases to the effect that mandamus will not issue 
to direct the discretion of an administrative officer. That 
seems to be well established in the law of mandamus. It 
has nothing to do with the giving of other forms of relief. 
For example, in the Wilbur case, quoted at length by de¬ 
fendants at pp. 21, 23 and 24, the Court said, when it came 
to the merits, that in examining the merits “ there is need 
for having in mind the limited scope of the remedy here . 
invoked” (281 U. S. 206, 218, 74 L. ed. 809, 816). When 
the Court concluded that it was not a mere ministerial act 
which it was asked to enforce, it pointed out: “The time 
fixed for the final distribution is as yet so remote that no 
one is now in a position to ask special relief or direction 
respecting that distribution” thus pointing to other forms 
of relief by which plaintiffs there could get a judicial 
“direction” that the money be “distributed” to them (id., 

U. S. p. 222, L. ed. p. 818). 

Another type of case cited by defendants is the Hall 
case (Appellees’ Br. 22). The statute there provided that 
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certain land should be open for homestead entries after a 
certain date; it did not provide whether applications there¬ 
for could be made before that date. The secretary ruled 
with respect to the date an application could be made. 
This matter, to which the statute made no reference what¬ 
ever, was obviously a matter for administrative regulation, 
and, of course, mandamus would not lie; probably no other 
form of relief would, either. 

On the other hand, injunction, an entirely different 
remedy, does lie to prevent just such wrongs as these. In 
Santa Fe Pacific R. Co. v. Fall, 259 U. S. 197, 66 L. ed. 896 
(1922), the Supreme Court of the United States reversed a 
decree which denied an injunction to the plaintiff against 
the Secretary of the Interior. Plaintiff sought an injunc¬ 
tion similar to the one here, and the Secretary argued as 
hel-e that: “The decision of the secretary is impregnable 
to mandatory injunction, since it was made in the exercise 
of judgment and discretion” (66 L. ed. 897). The Court, 
writing through Holmes, J., did not agree. 

In Perkins v. Elg^3Q7 U. S. 325, 83 L. ed. 1320 (1939), 
the lower court e»rwwl deportation of plaintiff by the 
Secretary of Labor. The Supreme Court affirmed the in¬ 
junction and modified the decree below which had denied 
relief against the Secretary of State. It directed the Secre¬ 
tary of State to issue a passport, despite the fact that these 
matters were entrusted by statute to the judgment and dis¬ 
cretion of the Secretary of State. 

• Defendants’ mandamus cases, therefore, have no rele¬ 
vancy here. Injunction is a proper remedy. 

Replying to Defendants’ Point II on Whether 

Plaintiffs’ Rights Expired on December 31, 1949 

' At p. 25, defendants assume, arguendo, that plaintiffs 
had a priority on December 31, 1949 and contend that “it 
[the priority] expired at that time”. 


19 


Again, let ns take the contentions in order. 

(a) Defendants contend that plaintiffs had no contract, 
that they had merely submitted a bid and that, lacking a 
contract, their priority was destroyed by lapse of the 
statute. 

In our main brief, we pointed out that the question is 
one of construction of the statute; for a statutory right may 
constitute a contract or may exist irrespective of contract. 
As Williston points out in discussing statutes which em¬ 
power public officials to offer rewards: “It seems more 
accurate usually to say that the statute simply empowers 
a designated public official to enter into such contract, 
though doubtless a statute may create a right irrespective 
of contract” (1 Williston on Contracts 215, Kcv. Ed., Sec. 
74). Whether a statute which says that the former owner 
“shall be entitled to purchase” on the happening of a par¬ 
ticular event creates a statutory right or a contract right 
seems to us immaterial. 

Whichever right it is, it does not fail for the flaw 
claimed by defendants—that is, for lack of an offer and an 
acceptance. 

To prove their point, defendants rely on the Fulton Iron 
case (p. 25), which case, we believe, does not help them. 
There defendants offered a surplus war plant for sale. The 
former owner did not bid. The three bidders had no rights 
conferred upon them by statute. This Court held that the 
plaintiff, Fulton Iron, one of the three bidders, had no 
capacity to sue because it had submitted only an offer. 
This Court carefully pointed out that defendants* regula¬ 
tion allowed them to reject any offer “other than an offer 
from a priority holder for the maximum consideration 
established for a transfer to such a priority holder’* (171 
F. 2d 994, 995, footnote 1). This Court further pointed out 
that “Appellee under the law had the right at all times 
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to decline to accept any or all bids for any reason or for no 
reason at all” (p. 997). 

Fulton Iron Company there and plaintiffs here both 
submitted bids in accordance with the statute and in ac¬ 
cordance with regulations to which any invitation to bid 
was subject. But, while the statute gave Fulton Iron Com¬ 
pany no rights, it said that the present plaintiffs were “en¬ 
titled to purchase” when the Government decided to dis¬ 
pose of their former property. The regulation provided 
that “Disposal agencies may reject any offer which is below 
the fair value of the property other than an offer for the 
priority holder for the maximum consideration for a trans¬ 
fer to such a priority holder” (our brief, p. 47). It is 
thus apparent that both the Fulton Iron case and ours were 
provided for but in exactly opposite ways. The critical 
events fixed by the statute, to wit, the offer by the Govern¬ 
ment to sell, occurred in both cases, but plaintiffs ’ accept¬ 
ance could not be rejected. 

(b) Defendants say that there was no contract because 
there was no agreed price and, therefore, the priority never 
ripened. They say there was no established acquisition 
price because this was not the original unit, part having 
been returned. If this contention has merit, how did they 
fix the price when they resold the property south of the 
road? And how did defendants arrive at cost of acquisi¬ 
tion of the property south of the road and the property 
north of the road when they classified it, although the 
property had been bought for a single lump sum (Jt. App. 
65, 61) ? 

Moreover, if such a contract would suffer from indefi¬ 
niteness, then the statute was indefinite. The indefinite¬ 
ness had no relation to the lapse of the statute. If the 
formula was indefinite on December 31, 1949, it was indefi¬ 
nite for five years during which defendants and their 
predecessors acted upon it; yet there is no evidence of 
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protest on their part that the statutory formula was indefi¬ 
nite. Thus the indefiniteness alleged has no bearing on the 
present question, whether existing rights expired. 

Defendants say plaintiffs, six months before, suggested 
a discussion of the price. This was certainly good sense 
and the common practice. It could not change the statutory 
formula, and if there were no agreement, the formula 
applied. The price was determined by Congress. If pos¬ 
session could not be obtained immediately, the cost of the 
delay could also be appraised and subtracted from the 
value of the property. As long as there are definite criteria 
by which a price can be fixed, there is sufficient definiteness 
for formation of a contract and the enforcement of a 
statute. 

1 Williston on Contracts (Rev. Ed., 1936), Secs. 

41,47; 

3 Williston on Contracts (Rev. Ed., 1936), Secs. 

800-803; 

1 Williston on Sales (Rev. Ed., 1948), Sec. 173; 

117 A. L. R. 1095,1359. 

As shown in the cited authorities, contracts to pay the 
fair value of services, contracts to pay the amount of 
damage suffered by fire, contracts to pay a price to be fixed 
by independent appraisal of market value, are all suffi¬ 
ciently definite. 

(c) Defendants contend that the 1949 Act shows that 
the effect of the expiration of the 1944 Act was to terminate 
all priorities, no matter what the then disposal status of 
the property was. Defendants do not say that plaintiffs 
lost their rights if a contract or its equivalent did exist. 
Thus, they avoid the basic issue. 

We need not repeat what we set forth at length in our 
Point VI (pp. 38-53), to the effect that the President and 
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the Congress and the witnesses before the committee, in¬ 
cluding defendant Larson, made it perfectly clear that it 
was intended that the 1949 Act would leave the 1944 Act 
undisturbed as far as real property -was concerned, and 
that the purpose of leaving it unaffected was to do justice 
to the former owners. 


Against this, defendants set up a single statement by 
Rep. Harvey (Appellees’ Br. 28). The statement appears 
wholly inaccurate in the first five of its six sentences. In 
those sentences, Mr. Harvey says that the Senate had in its 
bill a proviso that gave no time to former owners to com¬ 
plete any deals, and that the House struck out that proviso 
from the amendment and set the cut-off date as of December 
31, 1949. We have studied the bills as introduced and 
amended and find no such Senate proviso whatsoever. Rep. 
Harvey’s statement was made on June 8,1949. The House 
Report came in on May 24, 1949. Presumably he was talk¬ 
ing of something which took place before May 24. S. 1809, 
as reported on May 11, 1949, contained exactly the same 
proviso which was contained in the House bill reported 
on May 24 and that proviso was the same as the proviso 
in the similar bills originally introduced in both Houses in 
1948. As far as -we can find, there was never a Senate bill 
which cut off priorities before December 31, 1949. Again, 
it is conceivable that Rep. Harvey was talking about S. 2020, 
which was reported on June 8,1949, the same day on which 
he made his remark in question. But that seems most 
unlikely, since S. 2020 not only provided no earlier cut-off, 
but provided for no cut-off at all ;*i t provide d that Sect i o n 
22 prioritioo ohou l d rt xmtinue indefinit el y . Therefore, all 
of Rep. Harvey’s sentences before the last are incom¬ 
prehensible. 


The last sentence by Rep. Harvey says that the purpose 

.oL.extending the, six months was to enable eompletiattof -gx 

-lisithm of. property by former owners. But 
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■m~ ;t tfr fe&e S*1809 provided that Section 23 priorities 

should continue indefinitely, S.2020 contained 
no proviso whatsoever (as fully set forth at 
pp. L3-1* of appellants * Br*). 
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he meant that the actual deed should be delivered, or 
whether he meant only that the stage of a contract should 
be reached, is not clear. 

If he meant something other than that the 1944 Act 
should remain undisturbed, his notion of the purpose of 
the proviso is entirely contrary to that of the President, 
the committee and the witnesses as above stated. The 
Supreme Court has warned that the accuracy of commit- 
tees’ reports must be carefully considered before being 
used in interpreting statutes; a fortiori it must be true 
that the remarks of a single Congressman whose remarks 
are not part of a debate or colloquy on the specific subject 
must be closely scrutinized. 

Chicago etc. R. R. Co. v. Acme Fast Freight, 336 
U. S. 465, 473-5, 93 L. ed. 817, 823-4 (1949). 

(d) Defendants cite (at pp. 29-30) a number of cases to 
the effect that statutes conferring gratuities are to be 
strictly construed. We have pointed out that putting 
former owners back in the same position as their neighbors 
by allowing them to buy back their property is not a 
gratuity and that such statutes are to be liberally and not 
strictly construed (our brief, pp. 50 et seq.). Moreover, 
it is interesting to see to what extent these plaintiffs have 
the benefit of any * ‘gratuity”. Defendants fixed the cost 
of acquisition of the 115 acres north of the road at $170,000. 
as of the time of acquisition (Jt. App. 65). On this basis, 
the 79 acres here involved would have cost $117,000. Yet, 
the highest valid bid obtained by defendants in January, 
1950 was $91,500., except for plaintiffs’ bid of $125,000. 
(Jt. App. 48). The cost of acquisition thus appears to be 
substantially higher than the actual value of the property 
to anyone other than plaintiffs. If so, then under Sec. 
23(d) the Government would return the property at the 
market price, which is hardly a gratuity. 
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Defendants say at p. 29: “The vigor with which this 
snit is prosecuted indicates that such preference is deemed 
by appellants to be of substantial value”. This is under¬ 
statement. To plaintiffs the property is invaluable. To 
others it is just land unless they buy it to hold up plain¬ 
tiffs. As just pointed out, to plaintiffs the property is 
worth (if the bids are an accurate barometer) nearly half 
again as much as the land is worth to anyone else. Indeed, 
that extra value attaches because the return of this parcel 
is but the fulfillment of the reacquisition begun in 1947 
and but the return to plaintiffs of the value that they then 
thought they were getting (Jt. App. 49-52). 

Replying to Defendants* Point 111 on the Matter of 
Suit Against the United States 

Neither of the cases in the Supreme Court of the United 
States cited at p. 32 supports defendants’ position that no 
decree to convey will issue against an administrative officer 
who violates a mandate of Congress. Without going into 
detail as to the lower court cases, we may say that they all 
preceded the Larson case and that before the Larson case, 
the law was confused, to say the least. In the Mine Safety 
case cited at p. 32 of Appellees’ Brief, the court pointed 
out specifically that it was not claimed that Secretary 
Forrestal was violating any express command of Congress 
(326 U. S. 371, 374, 90 L. ed. 140, 144). On the contrary, 
the Secretary was acting pursuant to the mandate of Con¬ 
gress. If that mandate was unconstitutional, there was 
no act of Congress involved and no right to sue the United 
States. In the Morrison case, the court pointed out that 
Congress had consented that the United States be sued; 
the case was dismissed because a proper form of action 
was available and a mandatory injunction was therefore 
unnecesssary (266 U. S. 481,490, 69 L. Ed. 394, 399 (1925)). 


25 


In the Harney case, relied on by defendants in another 
connection (177 F. 2d 65), this court pointed out at p. 67 
that the specific issue of mandatory injunction was not 
before the court. However, it is doubtful whether this 
court would have gone to the extent of considering the 
various points before it and would have omitted to con¬ 
sider the question of relief against the United States had 
it not believed that injunction would lie in a case where 
plaintiffs 1 rights conferred by statute were being nullified 
by the Administrator. 

CONCLUSION 

We respectfully submit that plaintiffs’ rights under 
the 1944 Act are clearly established; that defendants’ 
denial of these rights is in plain disregard of the statute 
and of defendants’ own published regulations; that 
defendants hold office today and threaten to act 
squarely contrary to the mandate of Congress; and 
that it is the duty of the courts to prevent such mis¬ 
conduct by defendants and to give appropriate relief 
to plaintiffs. 
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